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evidence,produce from illegitimate action,aside the evidence of to
demonstrate a tax burden. If thedisproportionate taxpayer proves a
disproportionate tax burden then the amount of bethe increase will abated
by the amount that disproportionate.is See RSA 76:17.

Affirmed, part;in in part.reversed

Brock, C.J., Broderick, Duggan, JJ.,and andNadeau concurred.
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Concord,Sheehan, orally,J. and for theby plaintiff.Michael of brief

(MichaelHeed, Brown,K. assistantgeneralW. seniorattorneyPeter
and theattorney general, orally),on the brief for defendants.

Dalianis, Silva, ofappealsJ. an order theplaintiff,The Edward
J.) defendants,Court a motion filed theSuperior (Fitzgerald, granting by

Prison,Hampshirewarden and of the New State toemployeesthe several
in part, partSilva’swrit reverse vacate in andprejudice.dismiss with We

remand.
Silva, an inmate the in his writ.prison, alleged followingat the facts

Three different corrections officers Silva on three differentassaulted
thatduring prison. allegesoccasions searches at the Silva apat-down

genitalsofficer his while agrabbed conducting pat-downcorrections
2001,Insearch in 2001. March another corrections officerJanuary

genitalsSilva’s twice a search. When Silvagrabbed during pat-down
assault,the theto corrections officer “Welcome toobjected replied,first

Prison,” genitalsand his a second time.Hampshire grabbedNew State
Silva the officer threatened him withcomplained again,After corrections

action out” Thedisciplinary subjected “strip stripand him to a search. out
cavities;required clothing inspection bodysearch removal of all and an of

“slow, and humiliatingthis search done in a manner.”exaggeratedwas
July 2001,inDuring pat-down grabbeda search a third corrections officer

“slow,objected, subjectedthe officer Silva to agenitals.Silva’s When Silva
stripandexaggerated humiliating” out search.

First, we the motion to counts III andaddress defendants’ dismiss
(assault) for to the harm inspecify adequately allegedIV Silva’sfailure the

The standard in a motionconsideringwrit. of review to dismiss is whether
ofallegationsthe are a thatplaintiffs reasonably susceptible construction

permit League,would Allen v. Dover Co-Recreationalrecovery. Softball
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407, (2002).148 412N.H. The facts in thealleged plaintiff’s arepleadings
assumed true andto be all reasonable inferences are in the lightconstrued
most to the Id. If the inplaintiff. allegationsfavorable the writ constitute a

relief,basis for we hold waslegal grantmust that it theimproper to
Dist.,motion to dismiss. v. Sch. 143Coop. N.H.Hollis/BrooklineKonefal

(1998).256, However,258 we need not allegations in the writ thataccept
are Id.merely conclusions of law.

theprovides descriptionSilva’swrit a detailed of events thesurrounding
alleged sufficientlyThese stateallegationsassaults. a claim that would
permit recovery Daigle Portsmouth,for a tort. v. CitySee 129 N.H. 561of
(1987). Furthermore, description about,the of how the harm came

“slow,that the searches were done in aemphasizing andexaggerated
manner,” sufficient of whathumiliating provides allegednotice the harm

is, i.e., normallyharm associated with assault. Such harm is readily
apparent the facts in writ.from the

recognize physical manifestations,We that do not havedamages
such mayas mental that result from an tort.suffering intentional See

585, (1999).Hooper,Fischer v. 143 N.H. 592-93 didAlthough Silva not
bills,claim physical injury, wages,lost or he providemedical did

that sufficientlyinformation describes emotional harm in formthe of
and specificembarrassment humiliation as a result of Based uponevents.

Thus,Silva’s wepleadings, allegationsfind his of harm are thesufficient.
trial court erred in togranting defendants’ motion dismiss counts III and
IV for ofallegationsinsufficient harm.

The alsotrial court erred when counts IIIdismissing by rulingand IV
that expert testimony allegedSilva needs to prove damagesemotional

result Expertsuffered as a of the claimed assaults. testimony necessaryis
the matterwhenever to be determined is so to somedistinctly related

science, business to beprofession, occupation beyondor as the ken of the
Burnett, 633, (1995).average v. 139layperson. Lemay N.H. 635 Where

conduct inallegedis a context that is thewithin realm of common
knowledge everydayand the is not toexperience, plaintiff required adduce
expert testimony. Id. at 634.

We have held that expert testimony required physicalis to prove
symptoms suffered from ofalleged negligent infliction emotional distress.

State, 299, (1990). Fischer,See v. 133Thorpe N.H. 305 We noted in
however, that for mentaldamages suffering are recoverable without the
necessity showingof actual physical injury offering expert testimonyor for

Fischer,the intentional tort of of atprivacy.invasion 143 N.H. 592.
Similarly, allegations of an intentional do expertassault not require
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suffering. mayand Silvafor emotional mentaltestimony prove damagesto
personaland humiliation thatfor emotional distress hedamagesrecover

suffered, normallyis of a kind resultsdamageif his thatproves actuallyhe
Fischer,in 143is reasonable its extent.an assault and normal andfrom Cf.

592.N.H. at

ofknowledgenot havemaythe common andAlthough average juror
at it isprison,with searches the State withineveryday experience specific

harmlay mightwhat mental and emotionalaverage peoplethe ken of
andgenitalscontact” of the from a“unprivileged physicalresult from

“slow, exaggerated humiliatingdone and manner.”search in astrip-down
forTherefore, dismissingin III and IV lack ofthe trial court erred counts

testimony.expert
court properlywe address whether the trial dismissed counts VFinally

violations)(constitutional theprejudice. Althoughwith defendantsand VI
Act anLitigationthat the Prison Reform inmatein their brief underargue

sufferingfor mental or emotionalcompensatory damagesnot recovermay
injury, properlyof a that notshowing physicalwithout a issue isspecific

us; properlythe is whether the trial courtappealbefore sole issue on
toprejudicecounts V with for failure exhaustdismissed and VI

(West 2003);§42 U.S.C.A. 1997e Mitchell v.administrative remedies. See
(3d 2003). thatHorn, F.3d 523 Silva does not contend the318 Cir.

toto administrative 42pursuantdismissal for failure exhaust remedies
1997e(a) error,§ was but rather it should have beenU.S.C. in that

prejudice.dismissed without

Purely subsequentdismissals do not bar actionsprocedural
ofdo not a substantive decision on the merits thetheybecause rest on
(1995).Procedure, 512,139 N.H. 516-17Proposedcase. In re Rules Civilof

Here, towhere Silva’s case was dismissed for failure exhaust
remedies, a purely proceduraladministrative the dismissal was based upon

rule; thus, untiljudicial review is not but rather deferred afterprecluded
§2 Am. 2d Lawthe exhaustion of remedies. See JüR. Administrative 505

(1994); 143 257.Konefal, N.H. atcf.
prejudicefederal have entered withoutAdditionally, courts dismissals

42for failure to exhaust administrative remedies to U.S.C.pursuant
1997e(a). (9th 2003)Terhune,§ Wyatt 1108,See v. 315 F.3d 1120 Cir.

(where remedies,nonjudicial“the not exhausted theprisoner properhas
Mackalm,of v.remedy prejudice”);is dismissal the claim without Morales

(2d 2002)126, (any278 F.3d 131 dismissal for failure to exhaustCir.
mayadministrative remedies be without The courtprejudice).should
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however,dismiss with ifprejudice, administrative remedies are no longer
(2dKerik, 2003).available to the See 345plaintiff. Berry v. F.3d 126 Cir.

The arguedefendants that can noSilva exhaust hislonger
administrative remedies under New Hampshire Department of

1.16,Corrections PPD because it been imposehas modified to a specific
time limit on thatthe administrative he failed to take. Whensteps the
alleged thisevents in case took this notplace, policy did include a

1,time limit. Theprohibitory policy, 2002,modified Octobereffective
states: “As to claims that exist the dateany policy initiallyon this takes
effect, these mustprocedures be used within the time frames established
herein as if the date of the giving grievanceevent rise to the is the

Therefore,effective date of this in thepolicy.” accordance with new policy,
Silva days 1, 2002,had after October to take ofthirty the first three steps
necessary to exhaust his remedies.administrative

Assuming deciding policywithout that this is applicable,valid and we
find that the record is as to whetherinconclusive Silva took the first
necessary to exhaust hisstep thirty daysadministrative remedies within of

1,October argument,2002. At oral assertedSilva that he has exhausted
his administrative remedies since initiation appeal.the of this The

arguedefendants did not that wasSilva foreclosed from exhausting
2002,he by 31,remedies because failed to Octoberbegin but rather

referenced the policy addressingnew without whether or not Silva had
taken bythe first that time. If hadstep Silva taken the first administrative
step within the time thenproper period, exhaustion of administrative

him,remedies may still have been to and it thatmayavailable be counts V
and VI should have been theprejudice. hand,dismissed without On other
if 31, deadline,Silva failed to act before the October 2002 his
administrative remedies were no longer available under the new policy.and
dismissal with wasprejudice proper. Because the record is devoid of
evidence on exhaustion,the time of vacatewe the trial court’s dismissal
with prejudice and remand the for thedevelopmentissue of record with
regard to when if Silvaand hisexhausted administrative remedies. See

(1stDubois, 2002).142, 147Casanova v. 289 F.3d Cir.

part;Reversed in vacated and remanded.inpart;

Duggan, JJ.,Nadeau and concurred.


