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Johnson, defender, Concord,of on thechiefChristopher appellateM.
and the defendant.orally,brief for

DALIANIS, defendant, Michaud, ofby juryThe David was convicted aJ.
RSA 641:5involving Gagnon,count of Frank seetamperingone witness

(1996), involvingof tamperingand of a second count witnessacquitted
conviction,hisappeals arguingsee id. The defendantVirginia Doherty,

J.)(Mohl, theerroneouslythe Trial denied his motion to severthat Court
We affirm.charges.

6, 1996, the the and hisJune a fire home that defendantdestroyedOn
the policewith their children. Two weeks laterwife owned and shared

defendant, The tamperingthe him with arson. witnesschargingarrested
toDohertyconcerns a statement madeinvolving Virginia Dohertycharge

fire, thein 1996 a week before thepolice July approximatelythe that
if it hurtingthe comment that he could do withoutdefendant “had made

1996,he’d burn the house down.” In late while incarceratedhis children...
defendant wroteawaiting charge, allegedlytrial on the arson theand

sister, toletter, Ainsworth, heraskinga delivered his JoanneDoherty by
1997, a the motionhearingher In at on defendant’schange Julystatement.

testified, hercharge, Doherty recantingthe statement.to dismiss arson
21,1997, theshortlyFrank June whileGagnonThe defendant met after

of Theto the unit at the house corrections.assignedtwo were same
$25,000anGagnon arose from offer oftampering charge involvingwitness

he toagreedmade to if to confessGagnonand a trailer that the defendant
fireaccidentallyand the withburglarizing startingthe Michaud residence

to aGagnon requestto a transfercigarette. According plan,a their would
defendant, thethe that he knew the contactdifferent unit to hide fact

crime, admitpolicethe confess to the andmedia to take forresponsibility
thein toprisonto several other crimes with details overheard obscure

and reviewed the facts of theGagnon repeatedlyThe defendantscheme.
thearson, of the fire and the ofspecific origin points layouttheincluding

aduringto the arson an interview withGagnonMichaud house. confessed
19, 1997, 20, OnAugustto the on 1997.August policeon andnewspaper

to unit.22,1997, was transferred a newAugust Gagnon
throughnotconcluded that the defendant would followGagnon later

onan withpayment During investigators,the or the trailer. interviewwith
10, 1997, the “scam” that he and the defendantGagnon revealedOctober

Then, 1997, recantedin November Dohertyhad and carried out.planned
thethat the defendant had madepoliceher recantation and informed the

trial,charges.indicted on Prior tothreat. The defendant was botharson
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Gagnonfrom theDoherty chargethedefendant moved to severthe
denied the motion.The trial courtcharge.

must beand that this caseargueshis convictionappealsThe defendant
in State v.recently set outthe for severancedecided under standards

(2003). 150Tierney,in v.Ramos, holding118 In of our Statelight149N.H.
(2003), that Ramos applies.with the defendantagree339 weN.H.

andinvolving Dohertythe chargefirst thatarguesThe defendant
have beenunrelated and shouldinvolving Gagnon werechargethe

standards, torightdefendant has an absolutethe Ramos asevered. Under
are,Ramos, 128. Unrelated offenses149 N.H. atcharges.sever unrelated

offenses, on therelated. Relatedthose offenses that are notobviously,
conduct,hand, singlesame auponare offenses based theuponother

case,In the State arguesor a common Id. thisepisode, upon plan.criminal
upon plan.were based a commontampering chargesthat the two witness

(1984)636, trial courtWhitney, (upholdingState v. 125 N.H. 639Cf.
based atampering charges uponto consolidate witness that weredecision

common motive and plan).
ofplan purposesWe have discussed the definition of a common for the

404(b). Melcher,Rule of Evidence See State v. 140 N.H.HampshireNew
(1996). 404(b) apply823 Both that the Rule standard shouldparties agree

plan”to the of “common for of the relatedness test laidpurposesdefinition
404(b) appliesout in Ramos. While we have not held that Rule to the

Ramos, assume,definition of a “common weplan” deciding,under without
404(b)that the Rule standard applies.

404(b)distinguishingThe of a under theplancharacteristic Rule is
existence of a true in the defendant’s mind includes theplan chargedwhich

stagescrimes as in the execution. Viewed theplan’s objectively,
defendant’s actions must that the defendant had a definite priorshow

which included the acts as ofdesign doing charged part its consummation.
a of acts insequence designThat resembles a when examined isretrospect

follows,not the conduct must be intertwined with what suchenough; prior
Melcher,arecharged mutually dependent.that the acts See 140 N.H. at

828.

The defendant that the witness notargues tampering offenses were
plan advantageof a common because he took ofpart simply opportunities

Melcher,they argument persuasiveas arose. We found this in 140 N.H. at
829, unchargedin which the defendant committed discrete acts of sexual
misconduct, mutuallythe moredependent.because acts were not This case

300,Castine, (1996),resembles State v. 141 N.H. 303 in which theclosely
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defendant a victim forgroomed bysexual abuse an ever-increasing pattern
Castine,of abuse. In we found that the defendant did not seizesimply

arose,opportunities theyas but inengaged gradually escalating abuse that
led to the of his to commit theplan charged offense.fulfillment See
Castine, 141N.H. at 303-04.

Here, the defendant did more than seize opportunities as they arose.
Instead, he used each opportunity as an interrelated element of a plan to
create reasonable indoubt the minds of a potential jury so as to be
acquitted 1996,of the arson Incharge. late the defendant allegedly

Dohertyinduced to lie at a on ahearing motion to dismiss the arson
1997,charge, place Julywhich took in and inDoherty did fact lie. In June

1997,and July the same time frame in which Doherty lied at the hearing
dismiss,on the motion to the defendant planned with toGagnon have

Gagnon settinglie about fire to the In August,Michaud house. didGagnon
lie, Dohertybefore recanted her lie.

The of Gagnon dependedsuccess the scheme theupon success of the
Doherty scheme. The schemeGagnon was aimed at theexonerating
defendant thefrom arson the amount ofcharge, despite circumstantial
evidence guilt.of the defendant’s recantationDoherty’s integralwas to the

confession,credibility Gagnon’sof in turn hingedwhich theupon success
Melcher,of the defendant’s influence upon Doherty. See 140 atN.H. 829.

Moreover, it solelyis not the defendant’s motive to exonerate himself of
the arson that tiescharge other;each witness tampering charge to the
rather, it is the mutual dependence uponof one the success of the other. As

Castine,in the abilitydefendant’s to succeed in the Gagnon scheme
depended success with theupon Doherty scheme.

Because the defendant’s offenses were mutually dependent they
are related as of a commonparts plan. however,The defendant argues,

related,that if theyeven the offenses were still should have been severed
under Ramos to a fairpromote guiltdetermination of his or Ininnocence.
determining whether the trial court properly decided a motion to sever

consider, factors,related charges, among whether,we other in view of the
of chargednumber offenses and the of thecomplexity evidence to be

offered, the trier of fact distinguishwill be able to the evidence applyand
Ramos,the law to eachintelligently offense. 149 N.H. at 128.

Here, the chargedState the defendant with only two offenses of
total,Intampering.witness the trial the testimonyinvolved of five

witnesses,Only officers,witnesses. two of the both police testified
concerning both offenses. Each offense had the same elements and there

Therefore,was little factual overlap. the could havejury distinguished the
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such, the trialoffense. Aslaw to eachintelligentlyand theappliedevidence
denydid notchargesthemotion to severof the defendant’scourt’s denial

of his or innocence.guiltdeterminationhim a fair
thatwere related andoffensestamperingthat the witnessWe conclude

determination of thefor a fairchargesof the allowedthe consolidation
result, deniedproperlythe trial courtor innocence. As aguiltdefendant’s

motion to sever.the defendant’s

Affirmed.
Coffey Vaughan, JJ.,concurred; Groff, superiorBroderick, J., and

490:3, concurred.assigned under RSAjustices, speciallycourt
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