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such, the trialoffense. Aslaw to eachintelligentlyand theappliedevidence
denydid notchargesthemotion to severof the defendant’scourt’s denial

of his or innocence.guiltdeterminationhim a fair
thatwere related andoffensestamperingthat the witnessWe conclude

determination of thefor a fairchargesof the allowedthe consolidation
result, deniedproperlythe trial courtor innocence. As aguiltdefendant’s

motion to sever.the defendant’s

Affirmed.
Coffey Vaughan, JJ.,concurred; Groff, superiorBroderick, J., and

490:3, concurred.assigned under RSAjustices, speciallycourt
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Hollis, P.L.L.C., H. Nelson on the& of ConcordStilloway (.Margaret
for theorally), plaintiffs.brief and

(WalterBates, P.A., and E.& of Laconia L. Mitchell JudithMitchell
brief, orally),on the Mitchell for the defendant.Whilelaw and Mr.

(town),DALIANIS, defendant, of appealsJ. The the Town Sanbornton
J.)(Perkins, thedenyingfrom an order of the Court town’sSuperior

to onsummary allowing proceedmotion for and thejudgment plaintiffs
1999)(amended 2002).collective See RSA 76:17petitions. (Supp.

from an of the CourtAdditionally, Superiorthe town orderappeals
J.) merits,the the reassessment of therescindingon town’s(McHugh,

and the onabating paidin full thoseplaintiffs’ properties previouslytaxes
in in part.We affirm and reverseproperties. part

borderingThe are 125 owners of waterfront Lakeplaintiffs properties
1999,July 26, meetingOn at a of the board of selectmenWinnisquam.

(board), determined, of theuponthe board based the recommendation
assessor, Littlefield, plaintiffs’Scott that it thetown’s would reassess

byproperties upward 14%.
23,subsequent meeting August propertyAt a on numerous owners

reasoningthe Littlefield for thechallenged explainedreassessment. his
reassessments, that that thefiguresreviewed demonstrated assessed

value,Winnisquamon Lake at of and pointedvalues were 81% market out
that sections of the town were at of value.other 94% market

meetingThe board reviewed the assessments at another onheld
7. At the David a lakefrontSeptember meeting, McLaughlin, property

not an of assessing property, spokeowner who was on methods onexpert
He that he hadproperty presented figuresbehalf of the owners. compiled

tofiguresthat “led him to believe that those used the selectmen reachby
their decision of a 14% in waterfront was incorrect.”[sic]increase values

explainedLittlefield then the he used that “showed theprocedure
being present.”as 20% under at Theproperties][waterfront [sic]accessed
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board discussed the with the owners topropertysituation and voted
however,the stated,rescind 14% increase. The board that “if the figures

by Littlefield,Mr. to refute Mr.presented McLaughlin those of did not
so,evaluated againwhen do the board would vote in an increase.”

againThe board met with Littlefield on 13 andSeptember September 20
review the that concerningto had thediscrepancies developed waterfront

theLittlefield told board that he had reviewed the assessmentproperties.
figures by McLaughlinoffered and advised the board of several areas

orMcLaughlin’swhere sales assessed values incorrect.were Littlefield
sales,reportedalso that he revisited the 1999 includinghad new sales

evaluation,completed after the and indicated thatoriginal uponbased his
sales,re-analysis of all 1999 the waterfront were atproperties assessed

27,to theSeptember79% of market value. On board a78% convened
themeeting many propertythat of owners attended. Littlefield

that the onrecommended the board increase assessment the waterfront
between The on 29properties September16% and 18%. board reconvened

byand increased of the waterfront propertiesassessments 18%.
plaintiffs single petitionThe filed a for pursuantabatement to RSA

76:17, contending that the 18% increaseacross-the-board caused their
assessments to be to thedisproportionate compared assessments of

of other classes of owners within theproperty Originally,town. all of the
however,inplaintiffs joined the Some had notpetition. plaintiffs, filed

with Theyinventories the town. were removed the original petitionfrom
and filed a new for abatement for thepetition following year. The two

werecases consolidated trial. The trial all 125 plaintiffsfor court allowed
to on two for abatement.proceed petitions

to testifyLittlefield was unavailable at trial because of serious illness.
town, instead, the testimony Gregory Heyn,The offered of who had

Although HeynLittlefield as the town’s assessor. wasreplaced unable to
exactreconstruct Littlefield’s he offeredmethodology, his own

tomethodology support the 18%increase.
plaintiffs Thibeault,The Russell experiencedoffered an real estate

issues,and consultant assessment testifiedappraiser on who about what
werehe claimed flaws in the town’s The trial courtmethodology. found his

testimony that thepersuasive, and ruled assessment was disproportionate,
76:17,under RSA it lacked a methodology, arbitrarybecause sound was

lacked a faithgoodand basis.
the that RSAappeal, requiresOn town 76:17 eachargues individual

owner to file a forproperty petition parties agreeabatement. All that the
(1991)(amendedmaytown 75:8collectively property.reassess See RSA

2001). however,The plaintiffs, argue that the town abecause undertook
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challengereassessment, collectivelyallowed tothey should becollective
the reassessment.

the of theare final arbiterinterpretation,of wequestions statutoryOn
as ain of a statute consideredthe wordsexpressedintent aslegislature’s

(2002).P., 772, well established147 N.H. 775 It isBabyIn re Girlwhole.
the in the statuteby wordslegislature expressedthe intention of thethat

meaning.the touchstone to its Id.itself is
76:17, abatements, that “if the selectmendiscussing providesRSA

abate, ...any person aggrieved may apply by...or refuse so toneglect
make ordercourt... which shall such thereon assuperiorto thepetition

should beargues phrase “any person”town that therequires.” Thejustice
bringingtoplaintiffs onlyin and restricts thesingulartheinterpreted

however,(2000), “[w]ords21:3 states thatpetitions.individual RSA
be to severalappliednumber extend andsingular maytheimporting

(2000).RSA 21:1things.”or See alsopersons

forIndividually, plaintiff statutory requirementseach meets the
thatThe not itarguethe under RSA 76:17. town doescourtpetitioning

plaintiffs bringing multiple petitionsfrom the theirany prejudicesuffered
brought 125Finally, plaintiffsif the hadtwo collective petitions.as

fortrial court have consolidated them trialpetitions, the couldseparate
WlEBUSCH,law,” 5issues of fact or R. NEWtheybecause “share the same

Hampshire 42.02,Practice, § atand Procedure 268Civil Practice
(1998), in RSA consolidation.nothing chapter preventsand 76

correctlythe trial the toHaving plaintiffsdetermined that court allowed
theargumenton two we turn town’s that trialpetitions, to theproceed

the 18% was withoutimproperly disproportionatecourt ruled that increase
plaintiffsthe to that their burdens wererequiring establish tax

contrast,plaintiffs, argueThe thatindividually disproportionate. by they
(1)by demonstratingallowed that:prove disproportionalityshould be to

(2)methodology;town’s lacked a or the town actedthe reassessment sound
arbitrary goodin and lacked faith.an fashion

provideNew tax abatement statutes theHampshire exclusive
to a Assoc. v.remedy taxpayer dissatisfied with an assessment. LSP Town

369, (1997).142 374 To on tax abatementGilford, N.H. succeed theirof
claim, a ofplaintiffs bythe have the burden of theproving preponderance

theythat more ofpaying proportionalevidence are than their share taxes.
Merrimack, 139Society Hill at Merrimack Condo.Assoc. v. Town N.H.of

(1994).253, 254
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To carry the burden of theproving disproportionality, taxpayer must
taxpayer’sestablish that the is assessed at aproperty higher percentage of

thanfair market value the at which ispercentage property generally
214,assessed in town. Appeal Sunapee,the Town 126 N.H. 217of of

(1985). The no fairplaintiffs produced regardingevidence the market
Rather, theyvalue of their properties. attempted to prove

bytaxdisproportionate demonstratingburdens that the aemployedtown
flawed method.

toThe tax abatement and the ofright powers the court insuperior
Assoc.,are solely bysuch dictated statute. LSP 142proceedings N.H. at

373; 76:17.see RSA RSA 76:17 authorizes the court insuperior an
abatement to “make such order thereonproceeding justice requires.”as
This statute confers broad discretion equitable powers uponand the
superior Assoc.,abatecourt to taxes. LSP 142N.H. at 373.

However, the of the court arepowers superior not unlimited. See
erroneous,at long fact,id. 374.We have held that however in or inlaw the

be,may onlyassessment we will abate so much of a tax as intaxpayer’s
equity Boardman, 580,the taxpayer ought pay.not to Edes v. 58 N.H. 586
(1879). necessarily theprincipleThis follows from of thelanguage statute
that of a taxpayer’scommands the abatement taxes as justice requires. Id.
Justice that an of willrequires order abatement not the taxpayerrelieve
from or her of thebearing his share common burden of taxation despite
any error in process determiningthe of the amount of that Id.share.

Manchester,plaintiffs relyThe v. inupon Duval which stated thatwe
the market isestablishing property’s onlyfair value not the means of

Manchester, 375, (1971).v. 111proving disproportionality. Duval N.H. 376
contend, found,plaintiffsThe and the trial court that Duval stands for the

they provethatproposition may disproportionate bytax burdens
the aestablishing that town lacked sound itmethodology when established

the assessment.
Duval, defendant,In Manchester,Citythe the of tochose reassess

they so,Inproperties doingas were sold. Id. the defendant failed to
reassess thatproperties were not sold. Id. The result was that to50% 60%

the cityof within the hadproperties not been reassessed for over twenty
provedId. The in a theiryears. plaintiffs disparity recentlyDuval between

value,property,sold was assessed at of its other citywhich 40% and
that remained assessed between 20% to of their value.properties 30% Id.

result,aAs found that plaintiffswe the had established disproportionality.
Id.
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thecorrectlynot assessDuval, citythat the didIn no one contended
thosebetweenRather, disproportionalitywe foundplaintiffs’ property.

that had notrecently propertiessold and thosethat had beenproperties
Thus, thedoes not addressDuvaltwenty years.for more thanbeen sold

rather,property;to thecity plaintiffs’the used reassessmethodology that
areprove theythatmusttaxpayersfor the thatpropositionDuval stands

share of taxes. Id.more their proportionateto thanbeing required pay

theallowedcase, court impermissiblythe the trialpresentIn
town couldestablishing that thebyprove disproportionalitytoplaintiffs

athat flawedpossibleWhile it ismethodology.have a more reliableused
burden, thetax flawedamethodology disproportionatelead tomay

not, itself, disproportionatethe result.provein ofmethodology does and
trial,into a eachThus, singleare consolidatedpetitionsif multipleeven

ahe or she isdemonstrating payingthatthe burden ofplaintiff bears
Edes, 586;58 N.H. atought pay.or to Seethan he shehigher amount

Duval, 111 N.H. 376.at

that town tomethodologythe the useduponThe trial court focused
the Seevalue, Sunapee,and actual harm.uponarrive its notat assessment

364, (2001).Thus,217; State, the trialv. 146 383126 N.H. at Sirrell N.H.
toin that the were entitledruling plaintiffscourt erred as a matter of law

RSAof under 76:17.an abatement their assessments
faithgoodthat the town lackedfindingWe next turn to the trial court’s

plaintiffs’in thearbitrary reassessingand acted an manner when
fact, ofof bad faith andfindings findingsLike otherproperties.

areonly they unsupported byon ifappealarbitrariness can be set aside
Bennett,rethe or a matter of law. See In Estateevidence erroneous as of

(2003).496,149 N.H. 498
was in retaliation forThe trial court found that the 18% reassessment

and,increase, thus,the of initial made in badchallenge the 14%taxpayers’
in conformityfaith. act in faith and with thepresume goodWe that boards

167,of Skowhegan,of See v. 329 A.2drequirements law. Frank Assessors
(Me. 1974). judgment171 Bad faith involves more than mere bad or

895, (Mass.907negligence. See v. 8 N.E.2dSpiegel Participations,Beacon
1937). faith theimplies wrongdoing. carry heavyBad conscious See id. To

context,burden of bad faith in this one must demonstrate intent toproving
intent v.injure disregard Corey,or to duties. Indian Head Nat'l BankCf.

(1986).83,129 N.H. 87-88
The presentedrecord not the trial court’sappeal supporton does

uponof bad faith. The evidence demonstrates that the board reliedfinding
Littlefield, inexpert, making originalthe recommendations of an its
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board,to the bydecision increase assessments 14%.The on the of thebasis
owners, decision,of the thenobjections property rescinded that but

informed the waterfront ifproperty owners that the evidence they
did not refute itpresented figures, againLittlefield’s would vote in an

increase.
The trial court uponfocused Littlefield’s statement to the property

Septemberat the 7 that figuresowners his indicatedmeeting that the
waterfront beproperties may byunder-assessed as much as 20%. The trial
court concluded that when the plaintiffs challenged reassessment,the 14%

threat,Littlefield with aresponded thus demonstrating retaliatory intent.
The record demonstrates that this was not the case. Littlefield’s statement
is consistent with his onprevious position 23 that theAugust waterfront

fairproperties were assessed at 81% of market or approximatelyvalue
Indeed, given20% under-assessed. that the waterfront properties were at
value,fair figure81% of market the chosen theby14% board was

conservative.
The 18%increase was also conservative. theBy time the board made its

to 18%,decision reassess the waterfront properties upward to Littlefield’s
figuresnew showed that the were at ofproperties 78% to 79% fair market

explains changevalue. This the from Littlefield’s recommendation of a
14% increase to a recommendation of a to16% 18% increase. The board

aconducted de novo of the and not byreview reassessment was bound its
previous Thus,todecision increase the assessment by given14%. the new

presented,evidence it withinwas its discretion to the propertiesreassess
at the18%instead of original 14%.

trial,At Evelyn Augerselectman stated that she “leaned most
onheavily Augerrecommendations.”[Littlefield’s] also stated that she

“personally ... over ...figureswent the but his[that] [recommendation
greatest weight.”the The does anyhad] record not contain evidence that

the intentionally disregardedboard its intentionallyduties or theinjured
that,plaintiffs. lightWe find in of presented,the evidence the courttrial

unreasonably inferred that the 18% increase was in retaliation for the
property owners having challenged the 14%increase.

Finally, we review the trial thatfindingcourt’s the town acted in an
(1)arbitrary Arbitraryfashion. is: action arisingaction from the

will, (2)unrestrained exercise of the orcaprice, personal orpreference;
upon choice,based orrandom convenient selection or thanrather reason

Dictionaryor nature. See Webster’s Third New International 110
1961).(unabridged ed.
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the hadit decided that boardbecausetrial found arbitrarinessThe court
explaintown unable toand that the wasretaliatoryin a manneracted

concluded that the boardalreadyat We havemethods trial.Littlefield’s
turn, of town tothen, inabilityto the thenot act in retaliation. Wedid

Littlefield.bythe method employedexactexplain

mustoneprovingthe burden of arbitrarinesscarry heavyTo
afterThe record shows thatmethodology.than poormoredemonstrate

beforeincrease, board met three timesto the therescind 14%agreeing
Moreover, gavetheit is clear that board18% increase.deciding upon the

byto the assessmentsto initial decision increaseconsideration both itsdue
18%. The boardbyincrease the assessmentsand its final decision to14%

convenience; nor didor out of its selectionrandomlynotdid choose 18%
Instead, heavily uponthe board reliedupondepend willfulness.

assessments, asdetermining the forrecommendations whenLittlefield’s
stated, Although“He the the townexpert.”herself wasAugerselectman

themethodology,Littlefield’s and whileprecisioncould not withexplain
have a more reliableemployedrecord that Littlefield coulddemonstrates

method, Littlefield not demonstrateuponthe board’s reliance does
arbitrariness.

ofin theWe that assessments are conclusive absencepresume
fraud, faith, and the on the totaxpayerbad or arbitrariness burdenplace

his her areagainst propertyshow that the assessments made or
Hudson,Inv. 139 N.H.FamilyNash v. Towndisproportionate. Prop. of

(1995). faith,595, fraud,A or notfinding600-01 of bad arbitrariness does
burden,a In re Pineprove disproportionate Appealtax see Greensof of
(N.C.Ltd., 2003),316, because a taxpayer proveGlen 576 S.E.2d 319 must

Edes,oughtthat he or she is more than he or she to 58paying pay. See
586;Duval,N.H. at 111 at 376.N.H.

note, however,We that even if the board had acted in bad faith or
In thearbitrarily inquirythe would not have ended there. cases in which

assessment, faith,fraud,a a findingtown has increased of badtaxpayer’s
or evidence to shift the burdenprovides taxpayer’sarbitrariness sufficient

that,thatof to the town to evidence demonstrates evenproduction produce
action, andillegitimate proportionatewith a of the assessment isfinding

Ifsuffered no the town fails totaxpayer damages. producethe has
demonstrating then the will deemedproportionality taxpayerevidence be

met her of the old remainproofto have his or burden and assessment will
towncorrectly.in effect until and unless new is done If thea assessment

toits of the shifts to theproduction, taxpayermeets burden burden back



372

evidence,produce from illegitimate action,aside the evidence of to
demonstrate a tax burden. If thedisproportionate taxpayer proves a
disproportionate tax burden then the amount of bethe increase will abated
by the amount that disproportionate.is See RSA 76:17.

Affirmed, part;in in part.reversed

Brock, C.J., Broderick, Duggan, JJ.,and andNadeau concurred.
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