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(AnnHeed, Rice,Peter W. attorney general M. associate attorney
ongeneral, the brief and for the State.orally),

Minton,Dawnangela defender, Concord,ofappellateassistant on the
brief and theorally, for defendant.

BRODERICK, defendant,The Tierney, Jr.,J. Robert A. hisappeals
formultiple aggravated assault,convictions both felonious sexual see RSA

632-A:2, (amended(1986) 1986, 1992, 1995),X 1994,and XI and felonious
assault, 632-A:3, (1996),sexual RSA III jurysee after a trial in the

J.).(T. Nadeau,Superior Court On he thatappeal, argues Superiorthe
J.)(O’Neill,Court in denyingerred his to the againstmotion sever charges

him, which involved two victims. He furtheryoung contends that the Trial
(T. Nadeau, J.)Court inerred precluding testimonywitness about his

a laycharacter and in to aspermitting testifywitness an Weexpert.
andreverse remand.

I

1984, defendant,The record the Insupports following facts. the a
inlieutenant the Wolfeboro Department,Police into the ofmoved home his

fiancée, W.P.,sons, 14, R.J.,Paula Lewis. Lewis’ two then and thenage
10, 1984,lived Inage with her. October the defendant and Lewis married.

During home,the time he lived in Lewis’ the sexuallydefendant assaulted
both W.P. and onR.J. numerous occasions. Neither toldboy their mother
or each other theabout assaults.

As a result anof incident the ininvolving defendant and W.P. the
summer of 1987,1984 and another R.J. ininvolving December Lewis
became concerned that the bemight sexually assaultingdefendant her

Shesons. that she nottestified did confront either the or herdefendant
sons after these incidents shebecause was unsure of she actuallywhat had
seen, was fearful of the position policedefendant’s with the department,

not did, however,and did want to hurt her children. Lewis thedivorce
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sexuallyhebelieved “wasin the late 1980s because shedefendant
molesting sons].”[her

themother, informed her of1993, in to his W.P.In 1992 a letteror
2002, reportedInthe defendant. June R.J.bycommittedsexual assaults

and State Police.defendant to the Wolfeboroallegations theinvolvinghis
ofindicted for scoresthe defendant wasFollowing investigation,a criminal

boy.eachagainstassaultssexual
charges,trial, unsuccessfully to sever thePrior to the defendant moved

means, completelymanner and areclaiming alleged,“the thethat acts
wouldjoinderand thatcomplainant”distinct for eachseparate and

trial, tosoughtto the the Stateright Duringa fair trial.jeopardize his
offering opinionstheirdefense witnesses fromproposedthreeprohibit

testifiedfor truthfulness. The defendantthe defendant’s characterabout
ofcross-examinationcharged Followingsexual assaults.and denied the

themotiondefendant, grantedthe court the State’s becausethe trial
tohonesty sufficiently impeachedhad not beendefendant’s character for

proffered opinions.thepermit
Policecalled Statetestimony, prosecutionLewis’ theFollowing

Thetestify his criminal investigation.Thomas Yorke to aboutSergeant
asportion sergeant’s testimonyto a of themotion disallowdefendant’s

At thelayfrom a was denied.improper testimony witnessexpert
trial, counts.six-day the defendant was convicted on alljuryconclusion of a

This followed.appeal
(1) hisargues by: denyingThe defendant that the trial court erred

charges” boys,“the of involvingmotion to sever unrelated sets both
(2)Ramos, from(2003);v. 149 N.H. 118 himpursuant preventingto State

truthfulness,”for New“evidence about his character underpresenting
(3)608(a); allowing presentof and the State toHampshire Rule Evidence

aexpert testimony through lay witness.

II

The theWe turn to the of severance. defendant contends thatfirst issue
likelyin jurytrial erred his motion to sever because thedenyingcourt

subjected theimproper to]the cases on an basis and“decide[d] [was
theSpecifically,inherent of evidence of otherprejudice wrongs.”

haveargues right chargesdefendant that he had an absolute to the
theyfrom otherinvolving boy involvingone severed those the because

the do seperwere unrelated. He asserts that trial court’s failure to so was
thenot to a harmless error We note thatprejudicial subject analysis.and

not either our Stateargumentdefendant does make a constitutional under
or the Federal Constitution.
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We will trial ofuphold a court’s denial a motion to sever unless we
conclude that its ruling constituted an exercise ofunsustainable discretion.

118, (2003).Ramos,State v. 149 N.H. 120 To show that a court’strial
unsustainable,decision awas defendant must demonstrate that rulingthe

was clearly untenable or unreasonable to the of Id. Theprejudice his case.
therefore,our joinderfocus of is whether theinquiry, chargesof

jeopardized rightthe defendant’s to a fair trial. Id.
The trial court denied the motion sever reviewingdefendant’s to after

Cote, 358, (1987),the factors identified in State v. 129 N.H. 367-68 and
(1991).Fecteau, 860,State v. 133 N.H. 869 After we theaccepted

however, opiniondefendant’s direct we issued our in Inappeal, Ramos.
Ramos, (ABA)we adopted the American Bar Association standards for
joinder trial,and severance criminal joinderof offenses for which forallow

cases,in all but either the orgrant prosecution rightdefense “the absolute
Ramos,to sever unrelated N.H. at Wecases.” 149 127-28. held that:

Whenever two or more been joinedunrelated offenses have for
trial, the the shallprosecuting attorney rightor defendant have a
to [sever] them. “Unrelated” offenses are those that are not
“related.” “Related” offenses those that theare are based upon

conduct,same aupon single episode, uponcriminal or a common
plan.

(citations omitted).Id. at 128
The rulingState concedes that if our in governsRamos the defendant’s

severance,rights to the cases haveshould been severed for trial.
Additionally, case,the State concedes if appliesthat Ramos to this it

(2003)cannot prove Mason, 53,“harmless error.” See v.State 150 N.H. 62
of(holding misjoinderthat criminal offenses is tosubject harmless error

Theanalysis). State does not that the boycontend eachcharges involving
related,were arguenor does it that had the boyeachcharges involving

been prosecuted trials,in separate involvingthe evidence the assaults
against boyone would been inhave admissible the trial the otherinvolving

404(b).under New Rule ofHampshire onlyEvidence theConsequently,
need joinderissue we decide here is whether the and severance standards

we inadopted apply retroactivelyRamos to a criminal case onpending
direct appeal, joinderwhere the issue of or severance has been properly
preserved. We hold theythat do.

hand,To decide the issue at the defendant contends that we should
(1987).follow Kentucky,v. 479 314U.S. concerned theGriffith Griffith

(1986).applicationretroactive of Batson v. 476 79Kentucky, Griffith,U.S.
Batson,479 at 316. InU.S. the United States Supreme Court had ruled
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a primacould establishin criminal trialthat the defendant a state facie
ofprosecution’s peremptoryon the useof racial discrimination basedcase

jury pool.from thethe defendant’s racechallenges to strike members of
showing, theFurther, made such a burdenonce the defendant hadId.

forexplanationneutralto to come forward with aprosecutiontheshifted
theheld “a new rule forCourt thatchallenges. SupremeId. Thethose

cases,retroactively to allis to beprosecutions appliedconduct of criminal
final, noor withfederal, yetreview notpendingor on directstate

a ‘clear within the rule constitutes break’for cases which newexception
ofanalysisholding previous328. thesupplantedId. at Thispast.”the

heldDenno, (1967), the Court thatSupremev. 388 U.S. 293 whereStovall
rulenewlyeffect a announcedregarding the retroactive ofa determination

usingbe examined a test:three-partshouldprocedureof criminal

(b)standards,(a) the extentbyto the newthe be servedpurpose
on the oldlaw enforcement authoritiesbyof the reliance

(c) of of astandards, justiceand effect on the administrationthe
of the new standards.applicationretroactive

(1967).Denno, 293, 296-97v. 388Stovall U.S.
test, weretain the Stovall whichThe State contends that we should
(1977).Shea, 1007, At thein 117 N.H. 1008State v.originally adopted

theoutset, applywe are bound toonlywe with the State thatagree
in the United Statesprocedure groundedto rules of criminaltestGriffith

the or of ourregard prospectiveConstitution. With to retroactive effect
law,Ramos, a state ingrounded upon “[a]decision in State case State

precedentto make a choice for itselfdefining maythe limits of adherence
and of relation backward.”operationbetween the of forward thatprinciple

(1932);Co., v.358,U.S. 864 see StateRy.Gt. v. Sunburst 287Northern
(“stateTallard, 183, (2003) courts can determine theclearly149 N.H. 185

issues”).of their on lawretroactivity own decisions state

newlythat the to aagree Supreme applyWe with the Court failure
onpendingdeclared rule to criminal cases direct reviewconstitutional

adjudication:violates norms of constitutional that once such a newbasic
announced, judicial requiresrule has the of review that weintegritybeen

review;the rule to all cases on direct and thatapply pendingsimilar
treatingof new rules violates the ofapplication principle“selective

at 322-23.similarly Griffith,defendants the same.” 479 U.S.situated

ofthe ofhardly comports justicewith ideal administration[I]t
hand, beneficiary luckywith an even when one chance —the

announcingwhose was chosen as the forindividual case occasion
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the new retroactive while othersprinciple enjoys application,—
similarly adjudicatedsituated have their claims under the old
doctrine. The fact that the new rule constitute breakmay a clear

bearingwith the has no on the actualpast inequity that results
when one ofonly many similarly situated defendants receives the
benefit of the new rule.

(citations omitted).Id. at 327-28 quotationsand

thatrecognize adoptionWe our of the ABA in Ramosstandards was
constitutionally mandated,not but we with the that ourdisagree State

purpose in themadopting solelywas in nature.” the“supervisory Although
joinder not misjoinderrules themselves are constitutional rights, of

in acharges may result defendant of hisdepriving rightfundamental to a
Mason,fair 61. groundedtrial. 150 N.H. at The rules are thein bedrock

fairconstitutional mandate of a trial and it would be incorrect to
characterize as mere proceduralthem rules.

We the rule in as itadopt Griffith,enunciated we comportsbelieve
more with the fair and balanced ofappropriately justiceadministration
than the rule-specific analysis. Accordingly,Stovall the standards we
adopted in apply retroactivelyRamos here. IrelandEstate v.Cf. of

Co., 656, (2003) (inWorcester 149Ins. N.H. 659-60 the context of a civil
case or controversy, once a rule of beennew law has applied retroactively,
the rule applied retroactively thereafter,must be to all cases still open on

review); Tallard, Lane,atdirect 149N.H. 186 (applying Teague v. 489 U.S.
(1989),288 to determine whether federal applies retroactivelyrule on

review).State collateral
that,The byState also contends its plain language, our decision in

and,Ramos was intended for onlyprospective application consequently,
does not the ofcontrol outcome this case. Specifically, arguesthe State
that our use of the word holding“henceforth” to the inpreface Ramos
indicates that our decision notwas intended for retroactive seeapplication,
Ramos, disagree.149N.H. at 128.We

We do “henceforth,” Ramos,not believe that the asword used in carries
the degree First,of limitation to it byascribed the State. orwhether not
the newly ABA standards wouldadopted prospectivehave retroactive or

addition,effect inwas not at issue the case. In the prefaces singleword a
moreconcerningsentence two or offenses thebycommitted same

defendant, but the of sentencebody onlythe concerns the ABA standard
for joinder. following sentence,See id. The concerning the ABA standard

offenses,for severance two or byof more unrelated is the moreprefaced
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use of theFurther, notwithstanding ourId.“whenever.”inclusive word
into the defendantrule“henceforth,” newly adoptedtheappliedweword

preferwespecificityofdegreelacks thethe wordFinally,Id.Ramos.
of aapplicationor prospectiveof retroactivethe issuesdealing withwhen

660; Consulting ServicesEchoIreland, 149 N.H. atSee, e.g.,Estaterule. of
(1995); 135566, Hughes,State v.Bank, 573140 N.H.Conwayv. North

(1982). sum,39, In40122 N.H.413, (1992); Wonyetye,v.420 StateN.H.
the State.byin is miscast“henceforth” Ramasof the wordimportthe

applyin Ramasadoptedthe weconclude that standardsweBecause
issue ofwhere theappealon directcases pendingto criminalretroactively

properlycourt andin the trialhas been raisedor severancejoinder
40, thelightand in of122 N.H. atWonyetye,for seeappeal,preserved

the defendant’swe reversenoted previously,concessionsState’s
with thisconsistentproceedingsfor furtherand remandconvictions

opinion.

Ill

claim ofon his firstdefendant’s convictionswe reverse theAlthough
toeconomy theerror, judicialin the interest ofhis other claimswe address

137 N.H.Cressey,retrial. See State v.uponare to arisethey likelyextent
(1993).402, 412

him tobyerred not permittingdefendant that the trial courtarguesThe
truthfulness,” to Newpursuantabout his character for“evidencepresent

(1996).608(a) Ross,v. 141 N.H. 397of Evidence and StateHampshire Rule
testimony.such When thetrial, the State moved toDuring prohibit

testified, sexually assaulted either W.P.havinghe denied everdefendant
cross-examination, thegrantedof the trial courtor R.J. At the conclusion

sufficiently impeachedmotion the defendant had not beenState’s because
Ross, 141at issue. See State v. N.H.his character for truthfulnessplaceto

(1996).397, 400-01

on the ofruling admissibilityWe examine the trial court’s evidence
608(a) exercise of discretionto Rule under an unsustainablepursuant

(2002). 608(a)88, Rule reads:Berry,State v. 148 N.H. 93standard.

(a) credibilitycharacter. The of areputationandOpinion of
in form ofbyor evidence themay supportedwitness be attacked

(1) Thesubjectbut to these limitations:opinion reputation,or
for truthfulness orrefer to charactermay onlyevidence

(2) isuntruthfulness, evidence of truthful characterand
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onlyadmissible after the character of the witness for truthfulness
by opinion reputationhas been attacked or evidence or otherwise.

“Character evidence in ofsupport credibility is admissible under the Rule
____afteronly the witness’ character has first been attacked The

enormous needless of time which aconsumption contrary practice would
(citationsjustifiesentail the limitation.” N.H. R. Ev. 608 NotesReporter’s

omitted).
Vachon, 540,The defendant that under Stateargues v. 139 N.H. 543

(1995),a is topermitted present testifydefendant witnesses to “about his
veracity” properonce a foundation is Theestablished. defendant further

that so,asserts the State did not hischallenge abilitybecause to do it was
error to himdeny opportunity present“the to evidence in the form of

oropinion reputation concerning credibility.”his We disagree.
The defendant’s failsargument recognizeto the limited of ourscope

There,review of Rule in608 Vachon. the defendant that the trialargued
erred in admittingcourt evidencereputation “because the prosecution

layto an foundationadequate admissibilityfailed for under [Rule]
608(a)(1).” Vachon, 540, (1995). 608(a)(2),State v. 139N.H. 541 Rule and its
mandate that evidence of truthful character is admissible aonly after

attacked,witness’s character for truthfulness has been was not at issue in
foundation,Vachon. the for aSatisfying requirement proper as explained

Vachon,in negatedoes not the need to also thesatisfy explicit mandate of
608(a)(2). Ross,Rule 141See N.H. at 400-01.

The defendant also theargues that trial court erred in relying on Ross
Ross,because Ross is to his“inapposite” disagree.case. We In we held

that the trial court erred in the State toallowing present opinion or
reputation testimony complainant’sas to the truthful character because
the defendant’s cross-examination had not attacked the complainant’s

608(a)general character for truthfulness. atId. 400-02. that RuleNoting is
608(a),identical to Federal Rule of Evidence we looked to cases

interpreting the federal rule guideto our decision. We cited approvalwith
(9th687, 1991), denied,United States v. 930 F.2d 691Dring, Cir. cert. 506

(1992),U.S. 836 and stated:

608(a)(2)The of Rulepurpose is to directencourage attacks on
■a witness’s in theveracity instant case and to discourage

peripheral attacks on a witness’s character forgeneral
end,truthfulness. To this the prohibitsRule byrehabilitation

character evidence of aftertruthfulness direct attacks on a
However,witness’s in theveracity instant case. the permitsRule
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generalon a witness’sindirect attacksafterrehabilitation
for truthfulness.character

not credible doestestimony isthat the witness’sArguing...
forreputationthe witness’san attack onnot constitute

Rule 608.meaningthe of...truthfulness within

brackets,citations, and emphasisRoss, (quotations,at 400-01141 N.H.
omitted).

presenttoHere, opportunitythe defendant thethe trial court denied
character, not alay propernot he couldhis truthful becauseevidence of

608(a)(1), the State’s cross-examinationunder Rule but becausefoundation
for truthfulness. Wenot his charactercredibility, generalhad attacked his

in court’s ruling.exercise of discretion the trialfind no unsustainable

IV

erred by permittingthe defendant contends that the trial courtFinally,
athrough lay witness.present expert testimonythe State to witness

cross-examination,testimonyPaula and the StateSubsequent to Lewis’
thetestifyPolice Thomas Yorke to about criminalSergeantcalled State
Duringhe into the sexual assaults. theinvestigation chargedconducted

examination, occurred:following exchangeState’s direct the

Q. So it’s not unusual for there to be sexual abuse of a childOkay.
in home?a

A. No.

And, in it for the eventualQ. Okay. your experience, is unusual
in the home with theto be an adult who residesperpetrator

child?

A. That’s not unusual.

mightin it that there beQ. Okay. your experience,And is unusual
adult also in the home when the childnon-offending livinga

taking place?sexual abuse is

unusual,A. That’s not either.

And, in it unusual for the non-Q. Okay. your experience, is
goingadult in the home not to know what’s on?offending

not unusual.A. That’s
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The defendant and movedobjected to strike the line of questioning,
itcharacterizing as “inappropriate expert undertestimony” State v.

(1993).137 N.H.Cressey, 402 The State countered that the testimony was
and an“quasi-expert” appropriate cross-examination,toresponse Lewis’

because she was “attacked ... with great incredulity that she would allow
on,gothis to or that possiblythis could on whengo she was in the house or

on,wouldn’t goingknow what was do anythingwouldn’t about it.” The trial
court allowed the testimony to stand thebecause rules of evidence “permit
a witness with toexperience testify about their experience” and the State
had not crossed the “fíne line” of expert undertestimony Cressey.

We limit our review to whether the trial court erred in admitting
Sergeant testimonyYorke’s hisregarding experiences with child sexual
abuse Weinvestigations. review the trial court’s ruling theregarding
admissibility of Sergeant testimonyYorke’s under our unsustainable

Gonzalez, 74, (2003).exercise of discretion standard. State v. 150 N.H. 77
The question admissibilityof turns on the characterization of Yorke’s

Id.testimony. Expert testimony scientific, mechanical,involves matters of
nature,orprofessional other like requires specialwhich study, experience,

or observation not within the common of theknowledge general Id.public.
Lay testimony must be confined to personal observations that any
layperson would capable making.be of Id. If testimonyYorke’s is expert
testimony, then it was not properly layadmitted as if ittestimony; is not
expert testimony, then it must be determined whether it is permissible lay

Id.testimony.
YorkeSergeant testified that he had investigated some 225-300 cases of

sexual inassault his career. While his testimony was based on his personal
cases,observations while thoseinvestigating his observations and

conclusions the usual or unusualregarding location,nature of the the
of theidentity perpetrator, and the level of of aknowledge non-offending

adult in child sexual assault cases required specialized training, experience
and skill not within such,the ken of the ordinary person. See id. at 78. As
Sergeant Yorke’s testimony expertwas andtestimony, erroneouslyit was

layadmitted as testimony. See id.
Because we reverse the defendant’s convictions under our earlier

analysis,Ramos we need not theaddress State’s that the trialargument
court’s error was harmless. See id. at 79 (applying harmless error analysis
to admission of expert testimony).

Reversed and remanded.

BROCK,C.J., DUGGAN,JJ.,and Dalianis and concurred.


