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theincludingnot incapacitated,that that Jason wassuggestcertain facts
evaluation, “it isthat, a completeabsentacknowledgmentexplicit

recitationis Afterincompetent.”to know whether or not Jasonimpossible
thirty-one year youngoldJason as a “troubledportrayedof facts that

litem—man,” however, guardianas adeffectively actingcounsel—
guardianshipseeks temporaryconcluded that “since the motherultimately

son,her it would reasonableseeking appearfor the of care forpurposes
of the of her son.”guardian personthat this Court herappoint

ward is entitled toproceeding, proposedIn a theguardianship
legalof his or her interests.representationcounsel who will undertake Cf.

(1981) thatDeLucca, 71, (underscoring requirement121In re N.H. 72
to allowparticularityfacts with sufficientguardianship petition set forth

defense). the fulla Because Jason did not haveprepareward toproposed
to attack the we reverselegal guardianship petition,assistance of counsel

and remand.

Reversed and remanded.

Duggan, JJ.,Broderick, Nadeau, and concurred.Dalianis
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Werme, by orally,Paula J. brief and se.pro

Nadeau, 17, 2002,J. On the Court Committee onSupremeOctober
(PCC) Werme,Professional Conduct found that the Paula J.respondent,

1.2(d) 8.4(a),violated New Rules of Professional Conduct andHampshire
and issued a Werme We affirm.reprimand. appealed.

1998,to case. InfollowingThe facts are relevant this Werme
a in therepresented involving allegations bymother a case of child abuse

Children,New Division for Youth and Families. SheHampshire appealed
J.).(Smukler, mother, actingthe case to Court The at theSuperior

Werme, concerning hearingdirection of disclosed information the to the
(Monitor) and itnewspaper providedConcord Monitor with confidential

1999,In an in theappeared regardingcourt records. June article Monitor
medical,the The article stated that the mother “loaned extensiveappeal.

psychological story,and court records to the Monitor so her which had
documents,andproceedingsbeen confined to confidential court could be

told Werme from the aspublicly.” sought permission judge,never
(2002) (amended169-C:25, 2002),by RSA II before she advisedrequired

her client to disclose confidential information to the Monitor. In response,
the referred Werme to the PCC for violations of Rulesjudge possible

8.4(a) 8.4(b).1.2(d),3.4(c), and
PCC,Before the her clientadvisingWerme admitted to violate RSA

however, thatargued,169-C:25. Werme RSA 169~C:25 was
I,a on free Articleprior speech violatingunconstitutional as restraint Part

22 of the New and the First Amendment of theHampshire Constitution
Constitution,United States and that her advice would remain thelegal

same unless the United States Court declared the statuteSupreme
1.2(d) 8.4(a)constitutional. The PCC found violations of Rules and and

issued a followed.reprimand. appealThis
169-C:25,Werme that her client did not violate RSA andargues

findingtherefore that the record lacks for that Werme violatedsupport
1.2(d). 1.2(d)Rule Rule provides:

client,lawyerA shall not counsel a client to or assist aengage,
in conduct that the knows is criminal or fraudulent. Alawyer

the oflawyer may legal consequences any proposeddiscuss
course client and counsel or a clientmayof conduct with a assist

validity,to make a faith effort to determine thegood scope,
or the law.meaning application of

1.2(d). Here,N.H. R. Prof. Werme that sheacknowledgesCONDUCT
According languagecounseled her client to violate the statute. to the plain
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1.2(d)1.2(d), upon counselingof Rule Werme violated Rule her client to
statute; actuallyviolate the whether her client RSA 169-C:25 isviolated

Therefore, need not decide clientimmaterial. we whether Werme’s
violated RSA 169-C:25.actually

Next, Werme RSA is a priorcontends that 169-C:25 unconstitutional as
onrestraint free and therefore void. She that she bespeech argues cannot

1.2(d)in a engage, assisting]violation of Rule for client to or“counselling]
client, fraudulent,”a in lawyerconduct that the knows is criminal or

because in conduct a void is not criminal.engaging prohibited by statute
arguesWerme that she is entitled to counsel a to violate a faciallyclient

argument unpersuasive.unconstitutional statute. isThis
1.2(d) (d)The comments to Rule state: “The of paragraphlast clause

thatrecognizes determining validity interpretationthe or of a statute or
require ofregulation may involvinga course action disobedience of the

1.2(d)statute....” N.H. R. PROF. CONDUCT ABA CodeModel Comments.
arguesWerme that this comment empowered her to self-determine the
of the andvalidity disobeystatute advise her client to it because she

that disagree.concluded RSA 169-C:25is unconstitutional. We
1.2(d)therecognize requirementWerme fails to in Ruleexplicit that

any proposed course of conduct must “goodconstitute a faith” effort “to
validity,determine the scope, meaning applicationor the law.” N.H.of R.

1.2(d). Here,PROF. Conduct she had at least “good optionstwo faith”
readily case,available. Because Werme had aalready pending she could
have asked the trial forjudge permission to disclose information
concerning hearing,the herraising constitutional inarguments support of
her request. 169-C:25, denied,See RSA II. If permission had Wermebeen

court,could have appealed to this at which time we had thewould have
toopportunity determine the ofconstitutionality RSA 169-C:25.

Alternatively, Werme had option petitionthe to for declaratory relief.
(1997);See 491:22 Radkay 294, (1990).RSA v. Confalone, 133 N.H. 296

remedy“The of declaratory judgment affords relief from uncertainty and
insecurity bycreated a to rights, legaldoubt as status or .relations . . .”

omitted).133Radkay, N.H. at 296 (quotation and brackets We have stated
before that petition for declaratory“[a] isjudgment particularly

toappropriate determine the constitutionality of a partiesstatute when the
desire and the public need arequires speedy determination of important
public interests involved therein.” Chronicle &c. Co. AttorneyPub. v.
General, 148, 150(1946).94 N.H.

Here, the mother who disclosed confidential documents wantedclearly
the public situation,to hear her Instory. this declaratorya judgment
would have been a suitable method to determine whether the
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her to freeright speech.of RSA 169-C:25violateconfidentiality provisions
allowed reviewappellatethis course of action would have forAgain,See id.

others, havethese wouldperhapsthis Either of andby options,court.
1.2(d).effort of Rule“good requirementsatisfied the faith”

court,a the trial Wermeavailing byInstead of herself of decision
toit was a exercise of civil disobediencelegitimateadvised her client that

fact,information Inin violation of RSA 169-C:25.disclose confidential
usthe PCC and that she will continue to counselWerme insisted before

Supremethe States Courtclients to violate the statute unless United
to circumvent the judicialit constitutional. Werme’s decisiondeclares

a faith”“gooda failure to make effort.process is
1.2(d),did violate Rule WermeAs of her that she notpart argument

facially lightRSA unconstitutional. In of ourcontends that 169-C:25 is
above, We, however, notewe not decide this issue. that whileholding need

(1979),Co., 97, upholdsv. 443 U.S. 105-06Daily PublishingSmith Mail
fromof and the Statesrights publishers prohibitsthe First Amendment

alawfully disseminatingfor information fromnewspaperapunishing
holdingit thathas been stated Smith’s narrowjuvenile proceeding,court

make unlawful to give“does not affect state statutes that it [for others]
KRAMER,media,” 2 D. LEGAL OFto the RIGHTSsuch information

23.19, (2d 1994); B.,re 785 A.2d§ at 419 ed. see In BriannaCHILDREN
(Conn. 2001)1189, 1195 violation First Amendment(holdingCt. no ofApp.

case).custodyin a Weby partiesa nondisclosure order childrights against
RSAconstitutionalityto the of 169-C:25.express opinionno as

1.2(d),that Rule whichFinally, her to followargues requiringWerme
statute, herher to an violatesrequires obeycontends unconstitutional.she

Hampshireand New Constitutions.oath to the United Statessupport
merit, furtheris without it does not warrantargumentBecause this

(1993).321, 322Vogelv. 137 N.H.Vogel,discussion. See

Affirmed.

Duggan, JJ.,Brock, C.J., Broderick,and and concurred.Dalianis


