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(BrendaAssociates, theP.L.L.C.,& of E. Keith onLondonderryBoutin
and for theorally), plaintiff.brief

(Alexander Walker,Devine, Branch., P.A., of J.& ManchesterMillimM
brief, and Theorally),& a. on the and Mr. Walker for defendants SMGJr.

City of Manchester.

Sullivan, P.C., on& V. Sullivan theMalloy (Gregoryof Manchester
The Unionorally), Corporation.brief and for defendant Leader

Dover, brief,Edward T. of on the for the New CivilClancy, Hampshire
Union, amicus curiae.Liberties as

Broderick, defendants, SMG, (City)J. The the of Manchester andCity
(Union Leader),Corporationthe Union Leader an order of theappeal

J.)(Brennan, I,Court that both ArticleSuperior ruling SMG violated Part
22 of the and of theHampshireNew Constitution the First Amendment

LLCby allowing HippoPress,United States Constitution not the plaintiff,
Arena(HippoPress), newspaperto distribute its in the Verizon Wireless

(arena). that order that SMGHippoPress part rulingof thecross-appeals
(2000).§§not a for of 42 1983 1988purposeswas “state actor” U.S.C. and

We reverse in and affirm inpart part.
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supports arena,The record the facts. Thefollowing City owns the a
large multi-purpose entertainment venuesport and located in downtown

SMG is the country’s largest facilityManchester. management company,
stadiums,inspecializing managing operatingand arenas and convention

centers. The and enteredCity “Management Agreement”SMG into a
staff,(agreement), which SMG torequired manage, operate and maintain

the agreement provides “shall,arena. Article 5.2.10 of the that SMG
subject City],to the overall ofapproval negotiate,[the execute and

contracts the useperform Advertisingall ... for of in about thespace or
all rightsand of whatever kind or toAdvertising[arena] nature related the

provision,Under this SMG entered into a contract with[arena].” Union
(1)Leader, providedwhich that: Union Leader would be the exclusive
arena; (2)sponsor fornewspaper the SMG would not enter into

(3)signage agreements anywith otheradvertising newspapers; and Union
Leader rightwould have the exclusive to sell and newspapersdistribute
within the arena.

HippoPress publishes weeklya localnewspaper containing general
news, comment,and andpolitical editorial entertainment news.
HippoPress requested from topermission SMG distribute its newspapers
by vendingracks or machines inside the arena. SMGBecause had

Union thepreviously granted rightLeader exclusive to sell and distribute
there, thenewspapers request.SMG denied

Prior grand opening,to the arena’s HippoPress sought temporarya
torestraining require permitorder SMG to distribution of newspaperits

in building,the well preliminaryas as and permanent injunctions enjoining
SMG from preventing distribution of its there in future. Innewspaper the

order,adenying temporary restraining the court found that arenathe was
neither a “traditional forum” norpublic “designateda forum.”public
Therefore, SMG could access toregulate building providedthe that “the
regulation speechon notreasonable and an effort to suppress[was]
expression merely because officials thepublic oppose view.”speaker’s

court,theAccording to SMG’s contract with Union Leader was a
reasonable toattempt profitabilityincrease the of the arena and was not
the result arbitrary Cityof or conduct. SMG andcapricious the moved

tounsuccessfully dismiss the remainder HippoPress’of claim.
court,The went to the superiorcase trial in which thatfound “[t]he

City’s inpurpose establishing the Arena to provide[was] revenue and
economic vitality Cityto the ticketthrough sales and other indirect
economic Contrarybenefits.” to its earlier ruling temporaryon the

order, therestraining court found that “the exclusive contract for
of the indistribution Union Leader thenewspaper City open[ed]Arena
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rights ofthe Constitutionalto the Amendment andthe door First
a nonCitythe Arena fromtransformednewspapers [and]...competing
court,Thefor competing newspapers.”forum to a forumpublic public

Commission, 447 U.S.v. ServiceEdison Co. Publicciting Consolidated
forum, allows(1980), in “the first amendment530, publicthat a535 stated

time, manner ofplacethe andreasonable, regulation ofcontent-neutral
significanttailorednarrowly furthersregulationwhere suchexpression...

forinterests, opportunitiesdoes foreclose othergovernment and not
expression.”

newspaperthestandard, court determined that exclusiveUnder this the
notUnion Leader was aSMG anddistribution contract between

it other forregulation opportunitiesand that foreclosedreasonable
Citycourt the to either removethe orderedConsequently,expression.

arena, reinstating thefrom the therebyUnion Leader machinesvending
forum, foror reasonable criteria thenonpublicarena as a establish

for interestedvending newspapersand installation of machinesapplication
arena, includingthe Leader anddistributingin their in Unionpapers

HippoPress.
for fees under 42HippoPress’ attorney’scourt also claimThe addressed

of action§§ 1983 and Section 1983 a causegrantsU.S.C. 1988. individuals
who, statute, ordinance,“[e]very person anyunder color ofagainst

custom, any... ... citizen of the Unitedregulation, usage subjectsor
to the of orany rights, privileges,States ... immunitiesdeprivation
the In to 42bysecured Constitution and laws.” actions enforce U.S.C.

1983,§ a“may attorney’scourts allow the ... reasonableprevailing party
court,§the 42 citing Jerry’s Sportfee as of costs.” U.S.C. 1988. Thepart

Center, Novick, (1982),636 that showingInc. v. 122 N.H. stated “absent a
participation partythat the State’s conduct amounted to with a orjoint

had sufficientlythat the action and the State’s conduct a closeprivate
nexus, mere State Theparticipation will not constitute state action.” court
found that the not a contract“City partywas to the SMG and[between

Leader], knowledgeUnion had no of contract nor inparticipatethe did [it]
any way in the of the The overallnegotiations generalcontract. mere

of all contracts does conduct rises toapproval [not constitute] which the
of action under 1983.”[42level state U.S.C.required §]

primary question newspaperThe for our whether thereview is exclusive
distribution contract between and Union LeaderSMG violates

I,rights under Part Article 22 of theHippoPress’ HampshireNew
Constitution,or the UnitedConstitution First Amendment of the States

Amendment,to theapplicable bymade the States Fourteenth Petition of
Brooks, (1996).813,140 N.H. We the817 first consider contentionsparties’
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Constitution, Ball, 226,N.H.Hampshireunder the New State v. 124 231
(1983), courts ourciting only analysis.decisions of the federal to aid in Id.
at 232-33.

rulingsThis court reviews the trial court’s on mixed of law andquestions
fact clearly Bourgeois,under a erroneous standard. Cadle Co. v. 149 N.H.

(2003).410, If, however,415 the trial court law to itsmisapplies the factual
the afindings, independently plainwe review matter under error

Questionsstandard. reviewed Duffy CityId. of law are de novo. v. of
(2003).Dover, 178, 181149N.H.

The findingdefendants contend that the trial court erred state actionby
sufficient a ofsupport HippoPress’to violation State and federal
constitutional insufficient torights, despite finding supportstate action a

argue§violation of 42 U.S.C. 1983. that no actionThey state existed.
HippoPress by findingcontends that the trial court erred not state action

alternative,sufficient to its 42 §U.S.C. 1983 claim. In the itsupport argues
I,that state anecessaryaction is not to find violation of Part Article 22 of

the trialHampshireNew Constitution. We conclude that the court erred
by case,offinding state action under the facts this and that state action is

I, Article 22necessary for a violation of Part of the New Hampshire
Constitution.

It is well established that action is an prerequisitestate essential to
I,a offinding violation either Part Article 22 of the New Hampshire

Constitution the First of theor Amendment United States Constitution.
Carroll, 687, (1994);See State v. 138 N.H. 691 In re Certain Scholarship

Funds, (1990).227, §Similarly,133 N.H. 229-30 42 1983 requiresU.S.C.
fairlyaction that Co.,is attributable to the State. Lugar v. Edmondson Oil

922, (1982); 241,457 U.S. Lexington,937 Yeo v. Town 131 F.3d 248-49of
(1st 1997), denied, (1998).Cir. 524 904cert. U.S. The state action inquiry
has the underconsistently been treated same the Federal Constitution and
42 Kohn, 830,§U.S.C. See v. (1982);1983. Rendell-Baker 457 U.S. 837-38

Price, 787, (1966); AEELA,United n.7States v. 383 U.S. 794 v. 84Barrios
487, 491(1st 1996).F.3d Cir.

SMG, (1)amay private actor,State action be attributed to assuch if:
there is a or regulatoryfinancial nexus between the actor and theprivate
government, did; (2)which the actor to act itcompelled private as the

(3)private public function;actor assumes a atraditionally symbioticor
exists between the actorrelationship private and the Seegovernment.

(1stRico, 375,Ponce v. Feder. PuertoBasketball Com. 760 F.2d 377of of
1985).Cir.
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test, PlippoPressaction under the nexusIn order to establish state
betweensufficiently“there a close nexus[was]to demonstrate thatneeded

that the action of theaction of so[City] challenged [SMG]the and the
Jackson v.[City]as that of the itself.”may fairlybe treatedlatter

(1974).345, of orCo., approval419 U.S. 351 “MereEdisonMetropolitan
sufficient.” Blum v.in of is not[SMG]the initiativesacquiescence

(1982).991, responsibleThe “can be heldCity457 U.S. 1004-05Yaretsky,
hasit exercised coercive orpowera when hasprivate onlyfor decision

covert, theeither overt or thatencouragement,suchprovided significant
[City].”to that of the Id. at 1004.choice must in law be deemed be

the [City]to the act or actions ofpoint specificneeded “toHippoPress
Legalaction.” Gerena v. Puerto Ricowhich in fact motivated [SMG’s]

(1st 1983).Services, case,Inc., 447, Cir. In this the trial court697 F.2d 450
contract, no interestCity knowledgefound that the had no of the showed

contract, negotiationin in the of theparticipate any wayin the and did not
findingsUnion Leader. These foreclose acontract between SMG and

or that SMG to enter into theregulatory compelledfinancial nexus
contract with Union Leader.

traditionallythat SMG aHippoPress argues publicalso assumed
the In order to on such aby managing prevail theory,function arena.

ofperformance publicneeded to “show more than the mere aHippoPress
byfunction a needed show that the function is oneprivate entity; [it to]

exclusively Londonderryreserved to the State.” Perkins v. Basketball
(1st 1999).Club, 13, “[O]nly undertakings196 F.3d 19 Cir. those that are

in traditional anduniquely sovereign qualifycharacter as exclusive state
traditionally performed byfunctions.... functions have beenmany[WJhile

togovernments, very exclusivelyfew have been reserved the State.”
(4thFestivals, Inc., 902,43 F.3d 907 Cir.United Auto Workers v. Gaston

1995) omitted). short list of activities that have been(quotations “[T]he
‘the ofsatisfy demandingheld to this criterion includes administration

elections, town, domain,of a eminentoperation company [and]the
Perkins,in selection.’” 196 F.3d at 19.peremptory challenges jury

education, and areSimilarly, police protection, prisonsofprovision“[t]he
that, publicfunctions when still retain their nature.”public ‘privatized,’

(1st 1990)Davila, 90,904 F.2d 98 Cir.Rodriguez-Garcia (quotationv.
omitted).

case,In the to the the United Statesanalogy present Supremeclosest
in the of apresent management municipal park.Court found state action

(1966).Evans, however,Newton, 296 is best understoodEvans v. 382 U.S.
managementaction not the or its assumed aparkto involve state because
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function,traditionally public but because the government “remain[ed]
entwined in the management park”or control of the after it had been

Bros., Brooks,transferred into private hands. Id. at 301. In v.Flagg Inc.
149, (1978),436 U.S. 159 n.8 the Court “doubt thatexpressed [Evans]

intended to operation[the]establish broad doctrine the of a forpark[that
recreational is an inpurposes exclusively public the teeth of thefunction]
experience of several American whoentrepreneurs greatamassed
fortunes by operating parks for recreational haspurposes.” HippoPress
failed to establish factsany upon which we could conclude that the

and ofmanagement operation a commercial arena is a function that has
thetraditionally been exclusive domain of the State.

question symbioticThe of whether a relationship exists between
standard,SMG and the City is somewhat closer. Under this the ofactions

SMG can be attributed to the if itCity “so far itself into ainsinuate[s]
ofposition interdependence with that it be as arecognized[SMG] [should]

injoint participant challengedthe Burtonactivity.” Wilmington Pkg.v.
Auth., (1961).715,365 U.S. 725 This focuses not on theinquiry challenged
conduct, “on thebut nature of the overall relationship [City]between the

Perkins,and 196 F.3d particular[SMG].” at 21. Factors accorded weight
in inquirythis are whether the is inprivate entity independent the conduct
of its day-to-day affairs and whether the private entity publicand the
entity share in the profits derived from the private entity’s challenged

test,conduct. Id. Under this totality of the circumstances HippoPress
(1)to the inpoints followingfactors of its thesupport argument: City owns

(2)arena;the the City retains overall approval rights under the
(3)agreement; the arena is a vital of thepart City’s downtown economic

(4)anddevelopment plans; CitySMG and the share profits.
The fact that the City owns the arena is of no tohelp HippoPress

symbioticbecause a is on therelationship based nexus between SMG and
the notCity, Likewise,the nexus between the and theCity arena. the fact
that the City wants the arena to successful in providingbe economic
stimulus to the downtown area does not assist HippoPress, because it is
the issue,betweenrelationship CitySMG and the that is at not the
relationship between the and itsCity plans for the downtown area.

The fact that Citythe retains overall approval rights under the
agreement is evidence of possible joint participation or interdependence.

case, however,In this Citythe not inengaged anyhas decision-making
processes with SMG nor has the taken inCity part the management or

ofoperation the arena. The relationship Citybetween SMG and the has
been based on completely arms-length transactions. For example, if the
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arena,or at the it mustgraduation inaugurationwants to hold aCity
anythe as othergo through applicationcontact SMG and same process

Likewise, if needs a from the for orpermit City policeuser. SMGpotential
event, go through processfor a it must the sameprotection particularfire

in itsprivate entity conductingother of theany applicant. Independenceas
inrecognized importantaffairs has been as the most factorday-to-day

symbiotic relationshipwhether a exists. See id.determining
points profitsTo a also to theprove symbiotic relationship, HippoPress

onlythe and SMG. When we lookby City analyzing profit-sharingshared
addition,from the conduct.” Id. In the“profits arising challengedto the

the of theindispensableconduct “must be to financial successchallenged
case, CityId. In this the wants the arena to bejoint project.” although

income,successful, in area andrevitalizing generatingboth the downtown
challengedhas not demonstrated that the contract betweenHippoPress

SMG and Union Leader is to the financial success of theindispensable
joint City’s financingThe on its million of the arena wasproject. profit $50

thirtyat a minimal million overcapped relatively years. HippoPress$1.2
failed to that this million to the financialindispensableshow was$1.2
success of the let alone that of the millionjoint project, portion $1.2

trial,the contract SMG and Union At therepresented by between Leader.
finance officer for the the arena was financed ofCity testified that because
the economic to the notdevelopment bringit would downtown area and

fact,Citybecause the was to make on the In the“looking money building.”
City financed the arena the fact that there no thatdespite guaranteewas

Moreover,City anythe would receive of the million. underpotential $1.2
articles seven and nine of the SMG the thatagreement, guaranteed City

losses,Citythe would not be liable for theany operating which insulated
City anyfrom adverse financial fromconsequences resulting operationthe
of the arena. The distribution of and theunequal profits assumption of all

by Citylosses SMG is further evidence that the and not jointSMG were
participants interdependent. §or See 59A Am. Jur. 2d 155Partnership
(2003)(stating generalthat the rule that an toagreementis share losses as

profitswell as is essential to the existence of a Thepartnership). potential
monetary return that the contract could forgenerate Citythe did not
transform the otherwise autonomous SMG into a state actor. See Center

Inc.,Bio-Ethical v. Comcast-Spectacor, No. Civ. A. 98-CV-­for Reform
4975, (E.D. 1999).601014, 29,1999 JulyWL at *2-3 Pa. “The test is one of

andinterdependence joint participation, rather than one of financial
enrichment.” Rodriguez-Garcia, 904 F.2d at 98.
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failed to establish state action under of the threeHippoPress anyhas
Therefore,analytical frameworks outlined above. we find that the trial

court erred when it found state action sufficient to a violation ofsupport
I, 22 HampshirePart Article of the New Constitution. Because the

HippoPress greaterFederal Constitution affords no than doesprotection
circumstances, Rendell-Baker,the State Constitution under these see 457

839-43,U.S. at we reach the result thesame under Federal Constitution.
alternative,contention, I,in the that 22HippoPress’ Part Article of the

Hampshire requireNew Constitution does not state action is without
Funds,Scholarshipmerit. See In re Certain 133 N.H. at 230 (requiring

constitution”);state action “to the of ourimplicate provisions Opinion of
(1986)Justices, 46, I,the 128 N.H. 50 state action under Part(requiring

Constitution).Article 22 of the HampshireNew
Accordingly, we reverse that of the trial court’s order thatpart ruling

I, 22SMG violated both Part Article of the New ConstitutionHampshire
and the First Amendment of the United States Constitution. We affirm

part rulingthat of the trial court’s order that action did not exist forstate
§of 42purposes U.S.C. 1983.

action,Even if we that there state theassume was we reach same result.
nonpublicWe conclude that the arena is a forum and that the contract

speech.between SMG and Union Leader is a reasonable restriction of
determine I,the 22To whether contract violated Part Article of the New

(1)Constitution, two must be answered:Hampshire questions typeWhat
(2)arena;of forum the and the thechallengedis Can restriction survive

the inscrutiny appropriate regulation expressionconstitutional to of that
of forum.type Greenville-Spartanburg Airport,See Multimedia Pub. v.

(4th154, 1993);991 F.2d 158 Cir. Cornelius v. NAACP &Legal Defense
(1985).Fund, 788,Ed. 473 U.S. 797

The United Court threeSupremeStates has identified distinct
(1)fora in speech may government propertywhich be communicated: that

(traditionalhas traditionally public expressionbeen available for public
(2)forum); that hasgovernment property opened expressivebeen for

forum); (3)activity or all of the and allby part public (designated public
forum).remaining government Ed.property (nonpublic Perry Assn. v.

Assn., 37, 45-46(1983);Local Educators’ 460 U.S. State v.Perry Hodgkiss,
(1989).376,132 N.H. 382-83 Restrictions on in traditional andspeech

designated public subject highest scrutinyfora are to the and survive only
theyif are anarrowly compelling Perry,to achieve state interest.drawn

subject460 U.S. at 45-46. Restrictions on in fora to aspeech nonpublic are
far theymore limited review and are constitutional if are reasonable and
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Id.on the speaker’s viewpoint.to basedsuppress expressionnot an effort
at 46.

found the contract betweentrial erred when thatThe court it
nonpublicarena from a forumLeader transformed theSMG and Union

forinstrumentality usedeverya forum. Notdesignated publicinto
Cornelius, 473publicis a or forum.designatedcommunication traditional

forum has as itsdesignated public principalA orU.S. at 803. traditional
Krishnaof International Soc.exchangethe free ideas.purpose for

(1992).Consciousness, 672, “FirstLee,Inc. 505 679 Thev. U.S.
it issimplyto becausepropertydoes not accessguaranteeAmendment

46460 U.S. atgovernment.” Perry, (quotationthebyowned or controlled
omitted). the otherthe that governmentwith notion“[Consistent —like

under its control forpreserve propertyto thepowerowners—hasproperty
agovernmentthe does not createlawfullythe to which it is dedicateduse

inaction____The create a forum must...by publicdecision topublic forum
forum for publica nontraditionalby intentionally openingbe made

Soc., 505 U.S. at 679-80 and citations(quotationsdiscourse.” International
omitted).

by contractingfor discourse withopen publicSMG did not the arena
in arena.rightsfor the distribution theUnion Leader exclusive newspaper

withprovideSMG the arena for the to the downtown areamanages City
thatprivate partieseconomic stimulus. SMG enters into contracts with

a forparticular provideswant reach a audience. SMG mediumto
talents,musicians, and other entertainers to showcase theirsports teams

a targetas well for that want to reach audience. Theseas advertisers
however, theirrightneed to for the to reach audiences.private parties, pay
City Citythe in commerce. See v.engagedSMG and are Lehman of

(1974).298,418 303 SMG intoHeights, profit-consciousShaker U.S. enters
Newsweek,in Etc. v.marketplace.contracts the commercial Post

(D.Co., 1981).81, Conn. Neither norSupp.Travelers Ins. 510 F. 85 SMG
doors arena toCity opened parties wishingthe has the of the to all

products. opentheir Nor is the arena for the freepublicdisseminate to the
Cornelius, contrary,ideas. 473 800. isexchange entryof U.S. at To the

access, musicians,only to for asguarded, parties payand those able such
teams, or are allowed in.sports spectators newspapers,

events,City publicis not a case the the arena foropenedThis where has
inaugurations graduations,such or and to exclude aattemptedas

case, onlyor of In that not would stateparticular speaker point view.
analysisaction but the shift Wereadily apparent, mightbe forum as well.

are the facts case. HippoPressnot faced with such a situation under of this
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openeddoes not contend that the has the arena as a forCity place general
fact,public City justIn the hired to do the opposite.discourse. SMG SMG

was hired to enter into contracts in the commercialprivate marketplace to
bring vitalityeconomic to the area.downtown

forum, however,a CityEven the is stillnonpublic byin constrained
the State theonlyConstitution and can “reserve forum for its intended

otherwise,purposes, or as as the onlong regulation speechcommunicative
is and not an to suppress expression merelyreasonable effort because
public opposeofficials the view.” 460 at 46.speaker’s Perry, U.S. The

of regulationreasonableness the on in agovernment’s speech nonpublic
offorum must be assessed in the of the forum and all thelight purpose

Cornelius,circumstances, 809,U.S. atsurrounding including473 the
openalternative channels that for take place,remain the communication to

atPerry, 460 U.S. 53. The “need be the mostregulation not reasonable or
Cornelius,the only Moreover,reasonable limitation.” 473 U.S. at 808.

government acting“[w]here the is as a its internalproprietor, managing
operations, than asacting power regulaterather lawmaker with the to or
license, its will not subjected heightenedaction be to the review to which

subject.” Soc.,its actions as a lawmaker be 505may International U.S. at
678; Lehman, (findingsee 418 U.S. at 303-04 on speechrestriction
permissible not arbitrary, capricious, cityif or invidious when was

inpartaking Newsweek,of commercial venture proprietary capacity); Post
(same). case,510 F. 85-86 thisSupp. undisputed HippoPressat In it is that

was not from the due to viewpoint.excluded arena its The only remaining
question then is whether contractthe between SMG and Union Leader
was reasonable.

In the Court that inPerry, “[i]mplicit conceptstated the of the
nonpublic forum is the to make inright distinctions access on the basis of
subject matter and Thesespeaker identity. maydistinctions be

inimpermissible a but are and inpublic forum inherent theinescapable
process limitingof a forum to withnonpublic compatibleactivities the

purposeintended of the 460 U.S. at 49. The contractproperty.” Perry,
between and whollySMG Union Leader is reasonable because it is
consistent in operating financiallywith SMG’sinterest a viable commercial
arena. the intoabilityWithout to enter exclusive contracts for advertising

distributingand would itsproducts, severely hampered abilitySMG be in
Newsweek,competeto in the See Post 510 F. atmarketplace. 85-86.Supp.

The record reflects that substantial alternative channels of distribution
remain which theopen HippoPress, supportsto of thereasonableness
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atSee 460 U.S. 53.Perry,and Union Leader.between SMGcontract
racks outsidenewspaperhas to distributionability placetheHippoPress

newspapersto hand out topermittedto arena and isentrances theall
or events. On onethe before afterentering leavingor arenapeople

inoccasion, papers twentyhanded out one thousandHippoPress nearly
number, to circulationminutes, according“astounding” HippoPress’an

free into distributionHippoPress newspaperis also to entermanager.
example,of the arena. Forwith of the tenants or licenseesanycontracts

Monarchs,the Manchester theagreementterms of the betweenunder the
SMG,tenant, righttheand the Monarchs have reservedprincipalarena’s

including distributionadvertising agreements, newspaperintoto enter
contracts, parties, including HippoPress.with other

no thangreater protectionaffords HippoPressThe Federal Constitution
Perry,under circumstances. See 460does the State Constitution these

45-46; reach theAccordingly,132 N.H. 382-83. weHodgkiss,at atU.S.
theFederal as we do under Stateresult under the Constitutionsame

Constitution.

part; part.in inReversed affirmed

C.J., Duggan, JJ.,Brock, Nadeau, concurred.and Dalianis and

AppealsCompensation Board

2003-122No.

Appeal Builder,Annof Miles Inc.
(New Board)Hampshire AppealsCompensation

15, 2003Argued: October
8, 2003Opinion Issued: December


