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atSee 460 U.S. 53.Perry,and Union Leader.between SMGcontract
racks outsidenewspaperhas to distributionability placetheHippoPress

newspapersto hand out topermittedto arena and isentrances theall
or events. On onethe before afterentering leavingor arenapeople

inoccasion, papers twentyhanded out one thousandHippoPress nearly
number, to circulationminutes, according“astounding” HippoPress’an

free into distributionHippoPress newspaperis also to entermanager.
example,of the arena. Forwith of the tenants or licenseesanycontracts

Monarchs,the Manchester theagreementterms of the betweenunder the
SMG,tenant, righttheand the Monarchs have reservedprincipalarena’s

including distributionadvertising agreements, newspaperintoto enter
contracts, parties, including HippoPress.with other

no thangreater protectionaffords HippoPressThe Federal Constitution
Perry,under circumstances. See 460does the State Constitution these

45-46; reach theAccordingly,132 N.H. 382-83. weHodgkiss,at atU.S.
theFederal as we do under Stateresult under the Constitutionsame

Constitution.

part; part.in inReversed affirmed

C.J., Duggan, JJ.,Brock, Nadeau, concurred.and Dalianis and
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Kleinman, (PaulP.A., HamptonBouchard & of B. andKleinman Lisa-
brief,theBollingerDawn on and Mr. Kleinman for theorally), petitioner.

McEachem, P.A.,Shaines & of Portsmouth D. Robbins on the(Gregory
brief and theorally), respondent.for

Duggan, Builder, (AMB),J. The Annpetitioner, appealsMiles Inc. a
(board)Hampshiredecision of the New BoardCompensation Appeals that

Veltsos, contractor,the not anrespondent, Michael was independent but
instead was of theemployee purposesAMB’s for Workers’ Compensation

(1999)(amended 2001).RSA281-A:2,Law. See VI We affirm.
AMB is a small construction involved incompany development,land

restoration and new construction. Michael Veltsos andConstruction Home
LLC, inBuilding, by approximatelywas formed Veltsos 1995. Veltsos’

business has a inemployerfederal identification number and the year
2000, he that his derivedreported income was from his business. Between

2000,June and of providedDecember Veltsos to inservices AMB
Miles,connection building project. AMB,with a Ann the ofproprietorsole

served as general project.the contractor on the
2000,When inVeltsos first worked for AMB the hespring providedof a

certificate liability truck,of insurance. broughtVeltsos his own tools and
laborers jobsiteto the where unloaded andthey sorted lumber. AMB
closely the work done site and requiredmonitored at the Veltsos to akeep

paidtimesheet. Veltsos was the and hisby hour checks were made payable
Veltsos, turn,to “Michael inVeltsos Construction.” his ownpaid laborers.

Veltsos provided services to AMB for a second neartime the end of
September in2000. Veltsos turned a timesheet wasAgain, paid byand the

however,hour. At this AMBpoint, gavethe checks to Veltsos were made
payable to Veltsos continuedindividually. payVeltsos to his own laborers.

2000,3,On jobsiteOctober Miles arrived at the thatand found no work
had been done. She informed that hisVeltsos laborers were not to return
to work. workingVeltsos himself also for thatstopped AMB at time.
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heAMB whenVeltsos, changedwithrelationshipto hisAccording
30, 2000.time around Octoberbeginningfor a thirdservicesprovided
originallythat Veltsosliabilityof insurancethe certificateAlthough

updatedan certifícate.profferhe did notexpired,to AMB hadprovided
madehe received werethe hour and the checkspaid bywasVeltsos

tobringnot his own laborersindividually. Veltsos didto Veltsospayable
belt.he were his saw and toolbroughtand tools thatjobsite onlythe the

wasjobover how thethat he had no controlVeltsos testified
hand,Miles, testifiedon the otherperiod.this timeaccomplished during

anddaytwo hours eachapproximatelywas on the forjobsitethat she
do hisdid not tell him how toplansthe construction butadvised Veltsos on

handicappedto install aMiles asked Veltsosjob. framing,In addition to
ceiling.astall, put up suspendedandand shower install windowsbath

sitelaborers to arrive at therequiredalso testified that Miles allVeltsos
7:30 a.m.by

he fell4, 2000, neck and back wheninjuredOn December Veltsos his
floor. He filed a claimfeet and landed on a concreteapproximately twelve

that anthat AMB on the basisbyfor workers’ was deniedcompensation
Veltsos and aappealeddid not exist.employer-employee relationship

Theof Labor.Departmentwas held at the Newhearing Hampshire
contractor andhearing independentofficer found that Veltsos was an

claimdenied his for benefits.
hearinga TheappealedVeltsos and received de novo before the board.

and orderedrelationshipboard found that an existedemployer-employee
decision,In its the board RSAcompensate uponAMB to Veltsos. relied

(b)(1)281-A:2, Veltsos for forpayVI and that because workedpresumed
AMB, noted, however,anhe was The board that Veltsos’ statusemployee.

ifemployeean could be rebutted all five factors set forthprovedas AMB
provenin the statute. The found that AMB had four of the fiveonlyboard

factors, ruled, inand thus failed to rebut the The boardpresumption. also
the panel’sits denial of AMB’s motion for that: “It is belief thatrehearing,

a and oflegislature placethe intended to create the burdenpresumption
on theproof concerning employment party challenginga claimant’s status

Here,as an isemployee. placed employer.”his status that burden on the
This appeal followed.

law,will not anWe disturb the board’s decision absent error of or
unless, evidence,a findby unjustclear of the we it to orpreponderance be

(2002).Co., 317,unreasonable. CNA Ins. 148 N.H. 319 AMBAppeal of
the itargues that board erred as a matter of law when that AMB hadruled

Veltsos,the burden of Veltsos’ status. on the otherproving employment
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hand, argues and,that the did,board did not err if it any error was
harmless.

This court is the final of thearbiter intent of the legislature as expressed
in the a Routhier,words of statute considered aas whole. Appeal 143of

(1999).404,N.H. 405 When the issue raised presents a new ofquestion
construction,statutory we ourbegin analysis with an examination of the

statutory language. Id. “Although givewe undefined language its andplain
ordinary wemeaning, must in mindkeep the intent of the legislation,
which is bydetermined theexamining construction of the statute as a
whole, and not simply by examining isolated words and phrases found

Currin, (2003)therein.” Appeal 303, omitted).149 N.H. 306 (quotationof
will“[W]e not consider what the legislature might have said or add words

that the legislature Routhier,did not include.” 143 N.H. at (quotation406
omitted). “Where the statutory islanguage ambiguous or where more than

exists,one reasonable interpretation we legislativereview history to aid in
omitted).analysis.”our (quotationId.

281-A:2,We begin by examining (b)(1),RSA VI which provides that
“any person ... who performs services for pay for an employer, is
presumed to be an Thisemployee.” however,presumption, may be

byrebutted thatproof an individual meets all of the following criteria:

(A) personThe possesses or has applied for a federal employer
identification number,number or social security or in the
alternative, agreedhas in towriting carry out the responsibilities
imposed on employers under this chapter.

(B) The person has control and discretion over the means and
manner of performance of the work in achieving the result of the
work.

(C) personThe has control over the time when the work is
performed, and the time of performance is not bydictated the

However,employer. this criterion does not theprohibit employer
from reaching agreement with the person as to completion
schedule, hours,range of work and maximum number of work
hours to providedbe theby person____

(D) The person holds himself or herself out to be in business for
himself or herself.

(E) The person is not required to work for theexclusively
employer.

(b)(1).281-A:2,RSA VI
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legislaturethe intendedthatA of the statute indicatesplain reading
for forpayservicesany person providesa that whopresumptionto create

rebutted, however,This can bepresumptionisemployer employee.an an
above. Id.meets five criteria set forththat individual the“by proof” the

of evidencequantumdoes thephrase “by proof’ specifythe notBecause
concludepresumption,in order to the wemust be rebutpresentedthat

Strong, ON2 J. McCormickambiguous.the statute is Seethat
(5th 1999) is an(stating§ ed. that336, “proof’at 409EVIDENCE

word). legislativethe we look to theambiguity,To resolveambiguous
(b)(1). Routhier,281-A:2, See 143 N.H. at 406.of RSA VIhistory

(b)(1)281-A:2,of RSA VIlegislative historyAn of theexamination
in 1995 amendmentsthat the at issue were asprovisions proposedreveals

BILLS,N.H.H.R. HB 649-FN-the Workers’ Law. SeeCompensationto
(1995). 649-FN-LOCAL,IIBhearingLOCAL At a to discuss

remarked:Representative Hawkins

at are that toget goingWhat we’re to the individuals aretrying
got anemployer says “you’vean and the to beemployer

contractor, I intoindependent but want to come work at 8:00you
a.m., afternoon, halfgo home 4:00 in the and have a hour forat an
lunch, hours,you over 40 we’re to ‘X’going pay youcannot work

dollars, job completednumber of and the suchgot byhas [sic]
and such.”

Hearing Comm,on the Senate Ins. atHB-649-FN-LOCAL Before on
19, 1995). addition,3 In of the Insurance(April Martin Gross American

majorAssociation testified that a had “aproblem developed whereby
whoperson was hired to do work somehow is as ancategorized

than inindependent contractor rather an and losesemployee consequence,
compensation coverage.”workers’ Id. at 6.

Senate,the bill inWhen was introduced the Senator stated: “ThisKing
theis because of of whether ornecessary independent[bill] confusion not

arecontractors to be workers’required compensation.”covered under
(1995).N.H.S. JOUR. 625 Senator stated:King helpfurther “This bill will

to don’t forprotect employees employers paywhose who want to[sic]
compensation try getworkers’ and to it by classifying employeesaround

independentas contractors.” Id.
analyzingIn legislative history,the statute’s we are mindful that: “We

provisionsconstrue the Workers’ Compensation liberally, resolvingof Law
statutory injuredall reasonable doubts in in favorconstruction of the

inemployee giveorder to the broadest reasonable effect to its remedial
omitted).Curtin, N.H. at 306purpose.” (quotation149
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281-A:2, (b)(1)historyThe of VI the legislature’sRSA reflects intent
preventto abuse of the Workers’ LawCompensation by employers that

classify employees independentas contractors in order to avoid
compensating theythem if are injured job.on the Because we conclude

the legislaturethat intended to provide protectionincreased to employees,
we hold that the bears ofemployer both the burden evidenceproducing

theand burden of on all five of criteria set in thepersuasion the forth
232,Citystatute. See v. FireCunningham Dep’t,Manchester 129 N.H.of

(1987) 281:2,237 that RSA V-a burden in(holding persuasionshifts the of
to strongorder effectuate the social concerns thepolicy underlying

statute). If the allemployer proves by preponderancefive of the criteria a
evidence,of the andthen the the retainspresumption disappears employee

If, however,the ultimate Seeburden of id. at 238-39. theproof. employer
evidence,fails to all criteriaprove byfive of the a of thepreponderance

then the remains and the findpresumption board must as a matter of law
the employeethat individual was an of the employer.

case,In this specificallythe board stated: “It is the belief thatpanel’s
tolegislature placethe intended ... the burden of aproof concerning

onemployment challengingclaimant’s status the his status anparty as
employee. Here, placed employer.”that burden is on the We are troubled

theby last sentence of the board’s which to indicateruling, seems that the
board the to the ofinterpreted automaticallystatute shift ultimate burden

that,to the We make clear inpersuasion employer. cases where thetoday
employer byrebuts the of the inpresumption proving all five criteria listed

evidence,bythe statute a of the thepreponderance presumption
disappears and the bears the ultimate ofemployee persuasion.burden

thatFinally, arguesVeltsos even if the board misinterpreted RSA 281-­
A:2, (b)(1),VI any appearserror was harmless. “Where it that an error did

below,not affect the outcome or canwhere the court see from the entire
done,record that no been the willinjury judgmenthas not be disturbed.”

(1993) omitted).M., 119, 125-26re TracyIn 137N.H. (quotation
The board found that AMB failed to Veltsosprove that “had control and

work,discretion over the means and manner of performance of the
therefore the of anpresumption employee-employer relationship

conclusion,In thisreaching uponremain[ed].” the board relied several
First,of beforepieces evidence that were it. the board noted that Veltsos

that provided daily oversighttestified Miles direction and of his work. The
board further Miles felt had the“clearly right anynoted that she to fire
individual on the shouldjobsite she be dissatisfied with their job
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Moreover,or theperformance they termination,attitude displayed.” upon
the terminated individual would be paid only actuallyfor the hours

addition,Inworked. the board relied upon Miles’ thattestimony she “felt
that Mr. Veltsos abilityhad the to do the framing work but not the
expertise needed to make decisions regarding how the work was to be
accomplished.”

upon above,Based the evidence set forth the board reasonably
concluded that AMB failed to prove all five of the criteria listed in the
statute by Thus,a ofpreponderance the evidence. the board correctly
found that as a matter of law Veltsos was an employee of AMB. We
therefore affirm the board’s orderingdecision AMB to compensate Veltsos
for his injuries.work-related

Affirmed.

Brock, C.J., Broderick, Dalianis,and JJ.,Nadeau and concurred.
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