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I,651:59,RSAoflanguagequotedmerits.” Theon theconsideration
bycited thephraseThe fullin isolation.however, be readcannot

orwithappealan“to considerauthoritythe divisiongrantsdefendants
doesphrasethis651:59, entirety,in itsI. ReadRSAhearing.”awithout

simplybutappeals,allto considerjurisdictionbroaddivisiongivenot the
aholdingor withoutwithappealto consider andivisionthepermits

hearing.

it ruledwhenjurisdictionitsthe division exceededthatWe conclude
processduethe defendants’would violatepetitionState’sthegrantingthat

Thus, the due processorder.therefore, the division’sand, we vacaterights
merits.it on theto addressus and we declinenot beforeproperlyissue is

(2003).480, InIndus., 485-86149 N.H.v. BroxEntm’tBig LeagueSee
challenges toconstitutionaladditionalbriefs, defendants raisedtheir the

as Id.2002), to address well.651:58,1 which we decline(Supp.RSA

vacated; andordersdivisionsentence reviewgranted;Petition
remandad

Dalianis, J.,BROCK,C.J., concurred.and
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(N.Heed, Delker,Peter William seniorattorney generalW. assistant
orally),on the brief and for the State.attorney general,

(MatthewP.A.,Lahey, of on theMatthew J. Laconia J. brief andLahey
orally), for the defendant.

NADEAU, defendant, Poole, conviction,J. The Nathan T. hisappeals
(Smukler, J.), assault,a trial infollowing jury Superior simpleCourt for

(1996).see RSA 631:2-a He that the trial to aargues response jurycourt’s
question constructively amended the hiscomplaint prejudice.to We
reverse and remand.

byThe facts were recited the trial court in its order onfollowing the
vacate, indefendant’s motion to or the record. The defendantappear was
with,charged by things,other assault on his wife.complaint among simple

22, 2001,The complaint alleged p.m.,that on December at 7:00 the
“the simpledefendant committed crime of assault in that he knowingly

physical bycaused with Kristineunprivileged pinchingcontact Poole her
arm.”

Although requestthe defendant did not a bill of or file aparticulars
defense,notice presentof intent to an alibi the State had notice of the
prosecutordefendant’s alibi defense because the had presentedknew he it

in a in theprevious trial,trial district court. Prior to the State moved to
strike the referencep.m. complaint,7:00 from the as time is not an element
of the motion granted objection.offense. The was without

trial,At thethe victim testified that assault occurred on Saturday,
2001,22,December between approximately p.m. midnight,7:00 and at the

home she shared with the The victim thatdefendant. also testified once the
altercation the defendant left the Thebegan, never house. defendant

22, 2001,testified that on December he worked a.m. 7 p.m.from 10 to
Mall,playing Santa Claus at the after wentBelknap which he to a gas

station andget Kingto then to in testified thatgas Burger Laconia. He he
spent approximately forty-five King,minutes at Burger eating and
possibly paper, heading jobthe before to his at thereading cleaning Tilton
Outlet Mall. He stated that he worked there from 9approximately p.m. to
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beforeslightlyhomeand returnedmidnight,and11:45betweensometime
thefrom stationreceiptaproducedalsoThe defendantmidnight.or after

on Decemberp.m.of at 7:13gasareflecting purchasehe stopped,at which
22,2001.

“Are wedeliberations, following question:thejurythe askedDuring
havemay happened,that abusephysicalthe possibilityallowed to consider

“Although(12/22/01)?” replied:The courtdayon thenecessarilynotbut
to theoffense, proverequiredthe state iselement of thedate is not anthe
occurred oncrimes thatchargein this casecomplaintsThecharged.crime

22, 2001.”December
deliberation, asked:jury againtheadditionalAfter

the issue ofRegarding
a) to be provencrime

vs.
b) it occurredon which[d]ate

to the crimeequalthe dateto take into accountDo we have
charged?

necessarily on thati.e.[,] but nothappened,if think the crimewe
reasoning?this line ofdate, are to considerpermittedwe

responded:The court

Therefore, oncharged.an element of the crimesThe date is not
of theguiltydefendantfind thecomplaints, you mayof theany

wasif find that the statecharged, youhe is evencrime with which
words, youIn ifor time. otherspecificto the datemistaken as

crimefind elements of theall of theprovedthat the state has
doubt,a reasonablecharged beyondwith which the defendant is

If find that the state hasyoudefendant guilty.find theyou should
of the crime withone or more of the elementsanyfailed to prove

doubt, find theyou mustbeyondhe a reasonablechargedwhich is
not guilty.defendant

of assault.guilty simplethe defendantjuryThe found
to the firstresponsethe court’scontends thatappeal,On the defendant

of thenot an elementand concedes that the date waswasquestion proper,
constructivelyoffense, questionthe to the secondthat answerarguesbut

questionto aresponse jury“Theprejudice.the to hiscomplaintamended
144Dingman,trial court.” State v.discretion of theleft to the soundis

(1999). the trial courtThus, determine whether113, 115 we mustN.H.
Lambert,id.; 147 N.H.See State v.exercised its discretion.unsustainably

standard).(2001) of discretion295, exercise(explaining296 unsustainable
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addition,In claim that the court erroneouslytrial instructed or“[a]
refused the jury, questionto instruct or refused to answer a injury

by defendant,the must be thelanguage requested evaluated in context of
Hammell, 404,the entire and all of the State v. 139charge evidence.” N.H.

(1995).406
The State that the court constructivelyconcedes trial amended the

instructed that was not to findcomplaint jury requiredwhen it the that the
Moreover, agreecrime occurred on the date the thatalleged. parties the

date inof the offense this case is a “middle-tier” within theallegation
French, (2001),meaning of v. 146 97 in that it is neither anState N.H.

element of the offense nor a “cumulative or thatsuperfluous maydetail[]
properlybe as id. at 100 anddisregarded surplusage,” (quotation brackets

omitted). Thus, partiesthe that the standard foragree appropriate
the amendment was is whetherdetermining impermissiblewhether it

prejudiced the defendant.
The argues upon specifieddefendant that he relied the date in the

in his concludecomplaint waydefense. We that because of the inpreparing
which the State tried the case the in thewayand which defendant

defense,presented his the was theprejudiceddefendant when court
instructed the that it need not find that thejury offense occurred on the
date alleged.

found,As the trial court the had notice of the defendant’sprosecutor
tapesalibi defense because he had reviewed of the trial in theprevious

court,district at which the same defense had At trial inpresented.been
court,the insuperior prosecutorthe stated his that theopening argument

22,on 2001. He to thataltercation occurred December referred date no
victim,fewer than infive times his direct examination of the and three

times The questionon redirect. last on redirect was: “And sure thatyou’re
the timeevening of December 22nd was the that was at[the defendant]
home the crimes?” Undercommitting The victim answered: ‘Yes.” these
circumstances, relywe hold that the defendant was uponentitled to the
date alleged complaintin the in his defense.preparing

however,The strictlyState that the defendant did not onargues, rely
defense,his rather apresented denyingalibi but broader defense that the

crime Theoccurred at all. State cites defense inattempts closingcounsel’s
argument credibility.to the The alsoundermine victim’s State cites the
defendant’s denials on cross-examination that the alleged offense occurred

in of courtanytime December 2001. The trial relied on the same testimony
in defendantfinding prejudiced bythat the was not its instruction. It

state,stated: “In to theresponding questions bynarrow [the defendant]
expanded the time frame of his denial to the month Decemberof 2001.
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merely thewas broader thanThus, clear the defendant’s defenseit is that
22,2001.”Decembereveningclaimed ofparticularfor thealibi he

generallyarefind Defendantsarguments unpersuasive.We these
See, v.Statee.g.,theories of defense.presentto alternativeallowed

(1996). fail736, 739, 749, denied, U.S. We140 cert. 519 853N.H.Seymour,
case, that hedenyingorhow to undermine the State’sattemptingto see

frame, theduringthe all certain time diminishescommitted crime at a
date in andalleged preparingon thedefendant’s reliance State’s

his alibi.strongest defense—hispresenting

citation, furtherState’sSimilarly, “[a]sneed not consider thewe
defense,” ofstrictlynot to an alibithat was limitedindication the defense

or provide pretriala ofrequest particularsthe defendant’s failure to bill
100, he tonotice, presentCourt that intendedto Rulepursuant Superior

to useextent, however, may seekingState bedefense. To the thean alibi
the defendant’sgrounds underminingfailures forindependentthese as

As forthe in the we arealleged complaint, unpersuaded.reliance on date
alibi, we note that the defendantdefendant’s to file a notice ofthe failure

Court Rule 100through testimony. Superiorhis his ownpresented alibi
not limit of therightthat rule shall thespecifically provides “[t]his

concerning notwithstandingthe alibidefendant to in his own behalftestify
filedhe has not notice.”

request particularsdo the to a bill ofWe also not find defendant’s failure
finalThe concedes that the trial court’sappeal.fatal to his claims on State

If the defendantconstructively complaint.to the amended thejuryanswer
amendment, ahis to requestthis constructive failureprejudiced bywas

of irrelevant.particularsbill is

triednote facts of The defendantunique previouslyWe the this case.
in at that was his alibi.theorythe case district court. His of defense trial

relythe onpreviousThe State knew from this trial that defendant would
nevertheless, inand, case court assuperioran alibi defense tried the

conclude,22, 2001. on theonlythe at issue was December Wethough date
case, of theof this that the trial court’s constructive amendmentfacts

to on apermitting jurythe find that the crime occurredcomplaint
date theprejudiceddifferent defendant.

Reversed,and remanded.

C.J.,Brock, Duggan, JJ.,Dalianis and concurred.and


