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continue,a motion for whichof either the of toconsequences granting
run,to the of motion todenyingtime would continue or thespeedy trial

continue, a trial itproceedwould the State to to for whichrequirewhich
prosse lacked faith.goodnot the State’s decision to nolleprepared,was

legalit must face theprosse,State has the discretion to nolleWhile the
Therefore, here,Pond, N.H.of its See 133 at 741.consequences decision.

date, delay of ten monthsapproximateof the exact arrest theregardless
presumptivelythe trial date wasbetween the defendant’s arrest and

App.367, (2000);Bain, 145 374 SUPER. Ct. R.State v. N.H.prejudicial. Cf.
Policy).Court Trial(Superior Speedy

onlythe of the was thelonger delay, delayI would find a resultAlthough
witness, which alone is todimming of the of an alibi insufficientmemory

(2002).Therefore,Locke, 1,v. 149 N.H. 10constitute See Stateprejudice.
factors, agree rightthe four I that the defendant’sbalancingafter Barker

I inconcur the result.Accordingly,to a trial was not violated.speedy

BROCK,C.J., joins in the concurrence.special
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(Joshua on theL. GordonGordon, of ConcordL.Law JoshuaOfficeof
brief), Steven Summa.for defendant

Allan Cullen.brief,Cross, Portsmouth, for defendantbyD. ofPhilip

thepetitioner,theappeal,forDUGGAN, cases consolidatedJ. In these
thechallengingwrit of certiorariseeks aof New Hampshire,State

(division) decideto hear andreview divisionof the sentencejurisdiction
of thethe ordersvacatepetition,thegrantclaims. Weconstitutional

division and remand.
Cullen,AllanEvans, Summa anddefendants, StevenChadThe three

terms ofsentenced tooffenses andfelonyconvicted of variouswere
sentenced, thewaseach defendantWhenprison.in the Stateincarceration

statute,enactedrecentlyhim that under adid not informsentencing judge
of his2002), seek enhancement651:58, the State couldI (Supp.see RSA

case, subsequentlythe Statedivision. In eachtheby petitioningsentence
review.filed a for sentencepetition

hadthat itcases, statingan orderthe division issuedIn all three
determined thathearing andsentencingof thetranscript“reviewed the

certain termsin andsentencing plaininformed atdefendant was notthe
result,As a thehis sentence.”an enhancement ofthat the could seekstate

thewould violateafforded to the state“any reliefdivision concluded that
TheState’s petitions.dismissed therights” andprocessdefendant’s due

and the Statefor reconsiderationState’s motiondivision denied the
for a writ of certiorari.this courtpetitioned

a matter ofgrantedis not asextraordinary remedyan and“Certiorari is
ends ofof the court when the substantialat the discretionright but rather

(1995)52,N.H. 53140Turgeon,relief.” Petitionjustice require such of
omitted). the agencyto whether“Certiorari review... is limited(quotation

or observance of thejurisdiction, authoritywith toillegally respectacted
law, legallycould not orit arrived at a conclusion whichwhereby

made, arbitrarily,orbe or abused its discretion actedreasonably
(1998)G., 643,142 N.H. 645Ryanor In reunreasonably, capriciously.”

omitted).(quotation
53-54,140 N.H. atholding Turgeon,The that under our inarguesState

thegrantingwas not to determine whetherempoweredthe division
In therights. Turgeon,due processwould violate the defendants’petition

the Double Jeopardythat because his sentence violatedpetitioner argued
Id. 53.Clause, it his sentence. atillegally upheldthe division acted when
because,certiorariwas not entitled to a writ ofpetitionerWe held that the

merit, the did not haveargumentthat had divisionassumingeven his
54-55.to hear his constitutional claim. Id. atjurisdiction
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In weTurgeon, emphasized jurisdictionthe limited of the division. atId.
54. The division is “an administrative tribunal” comprised superiorof court
judges. jurisdiction 651:59, (1996),Id. Its is defined by RSA I which
provides:

The review division has jurisdiction: to consider an appeal with
or without a hearing; to review the judgment insofar as it relates
to the sentence to reviewimposed; any other sentence imposed
when the sentence appealed from was imposed, notwithstanding
the partial sentence;execution of any such to amend the
judgment by ordering substituted therefor a different

sentences;appropriate sentence or or anyto make other
of thedisposition case which could have been made at the time of

the of theimposition sentence or sentences under review.

Thus, 651:59,1,thatwe held under RSA the division is “not empowered to
determine the constitutionality and, therefore,of a sentence” did not have
jurisdiction to decide whether the petitioner’s sentence violated the Double
Jeopardy Clause. Id.

If, as in theTurgeon, jurisdictiondivision lacks to determine the
of aconstitutionality sentence itgenerally, likewise lacks jurisdiction to

determine whether the failure to anotify defendant of the State’s statutory
right to hisappeal sentence violates the defendant’s constitutional due
process protections Indeed,specifically. because the processdue claim ais
constitutional issue wholly apart from whether the sentence is appropriate

consistent,and it is well thebeyond division’sstatutory jurisdiction.
Moreover, the division’s own rules recognize the narrow limits of its

jurisdiction. The division’srules limit its ofscope review to:

(a) The excessiveness or lightness of the sentence having regard
offense,to the nature of the the protection of the public interest

and andsafety, offender;the character of the

(b) The manner in which the sentence was imposed, including the
andsufficiency accuracy of the information before the sentencing

court.

SUPER. Ct. Sentence REV. DlV. R. 22. inNothing the division’s rules
suggests that it has jurisdiction to consider constitutional claims.

651:59,1,The arguedefendants that RSA authorizes the division “to
consider an appeal,” and therefore the authoritydivision’s “is broad and

onlymust include not consideration on the merits but anyalso threshold
matters, such as the anlegality application,of that might preclude
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I,651:59,RSAoflanguagequotedmerits.” Theon theconsideration
bycited thephraseThe fullin isolation.however, be readcannot

orwithappealan“to considerauthoritythe divisiongrantsdefendants
doesphrasethis651:59, entirety,in itsI. ReadRSAhearing.”awithout

simplybutappeals,allto considerjurisdictionbroaddivisiongivenot the
aholdingor withoutwithappealto consider andivisionthepermits

hearing.

it ruledwhenjurisdictionitsthe division exceededthatWe conclude
processduethe defendants’would violatepetitionState’sthegrantingthat

Thus, the due processorder.therefore, the division’sand, we vacaterights
merits.it on theto addressus and we declinenot beforeproperlyissue is

(2003).480, InIndus., 485-86149 N.H.v. BroxEntm’tBig LeagueSee
challenges toconstitutionaladditionalbriefs, defendants raisedtheir the

as Id.2002), to address well.651:58,1 which we decline(Supp.RSA

vacated; andordersdivisionsentence reviewgranted;Petition
remandad

Dalianis, J.,BROCK,C.J., concurred.and
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