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Bollesmade of sterner stuff.”isFirst AmendmentSimply put, “[t]he
1975).(Colo. coversconclude that the statute80, WePeople, 541 P.2d 83v.

that therespeech, andFirst Amendmentprotectedamount ofa substantial
exercisingfrom thatcitizensmay discouragethat itreal likelihoodexists a

644:4,1(a) faciallyis overbroad.Therefore, hold that RSAwespeech.
tolimitinga construction thesupplywe shouldarguesThe thatState

613; however, it advanced noBroadrick, hasstatute, 413 U.S. atsee
one, would allow us toconstruction, nor thatcan we envisionpersuasive

ofthe theinvading provincewithoutof the statutescopelimit the
legislature.

644:4,1(a) the Stateis overbroad underwe that RSABecause conclude
Ball, 124 N.H. atConstitution, issue. Seenot the federalwe need reach

vague.the statute isneed we address whether237. Nor

Affirmed.
Duggan Galway, JJ.,C.J., Nadeau, concurred.Broderick, andand
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Associates, PLLC,A.Robert Stein & of (GeorgeConcord T. Campbell,
III on the orally), petitioner.brief and for the

Rath, (AndrewP.A.,Young Pignatelli,and of Concord W. Serell on the
orally), respondents.brief and for the

DUGGAN, petitioner,J. The Laurel the ofKing, executrix the Estate of
Douglas King, appealsJ. an order of the Hillsborough County Probate

J.)(Cassavechia, declaringCourt the todecedent be intestate because the
provefailedpetitioner by preponderanceto a of the evidence that the

decedent’s will was more lost thanlikely destroyed. petitionerThe also
appeals attorney’sthe award of fees. affirm in partWe and reverse in part.

againThis case is before us after See reremand. In Estate 149King,of
(2003) I).N.H. 226 (King onlyWe recite a history necessarybrief of facts

to appeal.decide this
1994, decedent, (hereafter,In the KingJ. Douglas Douglas), executed a

will that left his petitioner,estate to the his second of years,-wife fifteen
1997,with whom two minor In Douglashe had children. aexecuted codicil

will,to the will. The codicil no changesmade substantive to merelythe but
provisions trustees,altered for theappointing executor and and otherwise

reconfirmed the 1994will.
Douglas suddenlydied and in aunexpectedly motorcycle accident on

10,September will,Id. original2000. at 228. The 1994 last known to be in
Douglas’ possession, Instead,was Id.never found. the petitioner obtained
the original1997 codicil and a of thecopy 1994will and withfiled them the
probate court. Id.

Felmet,respondents, KingThe Rebecca KingRachel and Jason King,
are Douglas’ three adult children a previous Theyfrom Id.marriage.
contested the documents filed theby petitioner, arguing that the 1994will
had been revoked. Id. The probate applied presumptioncourt a of
revocation, evidentiaryconducted tohearingan determine the fatelikely
of the will and ruled that the topetitioner presumptionfailed rebut the of
revocation. Id. at 228-30.
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things, the7, among probateotherchallenged,theKing petitionerIn
Id. at 230.of of revocation. Wepresumptiontheapplicationcourt’s

legalan incorrectprobate court usedand remanded because thereversed
hearsay evidence andimproperthe admittedpresumption,standard for

remand,Id. at 232. On we instructedtestimony.consider certaindid not
(1) itnot the of revocation becauseapply presumptioncourt to:probatethe

(2)vanished; specific findings credibilitymake on there-evaluate andhad
(4)(3) evidence; andspecific hearsaytestimony;of certain exclude

of theby preponderancethe apetitionerwhether establisheddetermine
Id. at 233-35.destroyed.the thanlikelyevidence that willwas more lost

instructions, not theprobate applythe court didIn accordance with our
revocation, the evidence and made theof reconsideredpresumption

petitionerthe had afindings. Douglasrelevant factual andfollowing
loving, wasrelationship, although generallyTheirmarriage.“stormy”

occasions, divorce wastroubled.” two“rockyoftentimes and On
DouglasrelationshipThe betweenlegaland counsel secured.contemplated
that,life inin the last of hisestranged yearbecame sopetitionerand the

divorce,of to their assets. About twothey began dividecontemplation
death, period.for aDouglas’ they reconciled brief Onmonths before

death,2000, had2, Douglas’ they anotherSeptember one week before
lamentinga toDouglasAfter this wrote missive himselffight,“blowout.”

anhis “life come to end.”ha[d]that
testimony specific findingsthe and made onThe court then re-evaluated

witnesses,of of two John Zelonis and Donnacredibility testimonythe the
Stafford, petitioner’s positionof that the willwassupportedboth whom the

court foundregard testimony,not revoked. to Zelonis’ thelost and With
As forweight givenit little its internal inconsistencies.”“carrie[d]that

court found that it was “strained.”testimony,Stafford’s the
courtsummary,In the stated:

suggests that the decedent had becomeevidence[T]he
plan during yearwith his 1994 estate the last of hisdissatisfied

relationshipalso that the between thelife. The evidence shows
to hisfamily duringdecedent and his such an extent lastchanged

it he Heyear likelythat is more that revoked the 1994will. was
how hisclearly engaging people in conversations about to include

in hisplan____His relationshipchildren his estate withadult
trouble,in if not an He hadclearly nearingwife was also end.

Heproperty. [theeven to divide their mutual felt thatbegun
disrespectfulwas unkind and to him. also felt thatpetitioner] He

him. Heyounger disrespectfulhis children were towards
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expressed bysentiments such as feeling petitioner].belittled [the
Finally,and his younger petitioner]children. [the remembered

importantthemoving couple’s papers____She also recalled that
their wills inwere contained blue andenvelopes had been filed

However,together. will,forwhen she looked the decedent’s she
only envelope.find the emptycould

upon these findings, probate petitionerBased the court ruled that the
to byfailed establish a preponderance of the evidence that the will was
likely destroyed.more lost than Accordingly, probatethe court did not

admit the of willcopy probatethe to and ordered of thedistribution estate
2003).in of intestacy.accordance with the laws (Supp.See RSA 561:1 This

appeal followed.

I. Presumption revocationof

First, petitionerthe theargues probatethat court iterred because
applied presumptionthe of contraryrevocation which was to our

King disagree.instruction in I. We

petitioner’sThe argument hinges on probatethe court’s statement
petitionerthe “hasthat failed to rebut the presumption of revocation.”

Although this in appearsstatement read isolation to contrarybe to our
I,Kinginstruction in a ofreview the whole itorder makes clear that the

probate court did not apply the ofpresumption probaterevocation. The
court’s order subsequently thatacknowledged presumption“the of
revocation ‘vanished’” that itand was “to determine whether [the
petitioner] proven byhas a ofpreponderance the whole of the evidence
that the will was more likely destroyed.”lost rather than reviewingAfter

evidence, probatethe the likelycourt concluded: “It is notsimply that the
will lightlost in of allwas of this evidence. It is more likely than not that

will____”the destroyeddecedent the auponBased review of the inorder
entirety,its we that probateconclude the court theapplied correct

on remand.standard

II. Sufficiency evidenceof

Next, the petitioner argues that the probate court erred in finding that
she to byfailed establish a ofpreponderance the evidence that willthe was

likelymore destroyed. disagree.lost than We
willWe not the probatedisturb court’s it unsupporteddecree unless is

by the evidence or aplainly erroneous as matter of law. RSA 567-A:4
(1997); (2002).Locke, 754,In re Estate 148 N.H. 755 We review theof

of proceedingsrecord the the probatebefore court to determine if the
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made, givenreasonablycould beby probate judge,theas madefindings,
(1991).675, InButtrick, 676134 N.H.In represented.testimonythe

is in“the trier ofthe rule thatrecord, by factguidedwe arereviewing this
of evidencecredibilityandpersuasivenessto measure thepositionthe best

Id.evidence.”to even uncontrovertedcompelled believeand is not
omitted). Thus, trial court’sto thewe deferand brackets(quotation

testimony, measuringinconflicts theresolvingon asjudgment such issues
toweight givenbewitnesses, determining theandofcredibilitythe

(2003).774, 780Sullivan, 149N.H.Cookv.evidence.
evidence, is sufficientwhichfollowingof the record reveals theA review

likelyit not that the“simplythat wasrulingcourt’sprobateto sustain the
destroyed thethan not that the decedentlikelylost” “morewill was and

children.”hispromote equality [sic]to betweenwill in an effort

was lostA. Evidence will

revoked,lost, not iswill was andat that theadduced trialThe evidence
court, afterprobateTheof and Stafford.testimonyin the Zelonisfound

witnesses, littlegave testimonyof theircredibility theseassessing the
of fact and will not be overturnedcredibility findingis aweight. Witness

OutingRed Hillunsupported byor the evidence.clearlyunless erroneous
(1998).Hammond, 284, 290N.H.v. 143Club

hisZelonis, court found thatprobateof theevaluating credibilityIn the
onlythe commenthelpful”not because“particularlytestimony was

‘joking’his estate was “an off-handedDouglas regardingto Zelonismade
that, 31,2000, goingwhen he was toAugustontestifiedcomment.” Zelonis

and askedbeing prankster”“a “ifoperation, Douglashave a shoulder was
Zelonisleaving everything.”if I was himmy put togetherI had will and

make,that“What difference doesresponded by saying,that hetestified
youseriously, Doug?what Whatanything____ButI’m not worth about

DouglasthatZelonis then testifiedhappen youif died tomorrow.”would
had in for years.said his affairs been order

weight“little itsgave testimony givenZelonis’probateThe court also
Zelonis’inconsistencysuch involvedinternal inconsistencies.” One

petitioner.and therelationship Douglastestimony the betweenabout
honeymoonFirst, Douglasthat was a secondplanningZelonis testified
to anotherAt another Zelonis testifiedpetitioner. point,with the
alocateDouglas propertyin which asked Zelonis toconversation
“to makehe wanted apropertiesto all becauseappraiser appraise the

uponBased apetitioner] [himself].”and[thefinancial division between
of as torecord, findings probatethat the the courtreview of we holdthe
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the credibility testimonyand of Zelonis’weight clearlyare not erroneous
byor the Id.unsupported evidence.

In Stafford,the ofevaluating probatethecredibility court found that
testimony First,her was “strained.” her testimony regarding Douglas’

relationship with his adult children “contradicted all of the other
Douglasevidence.” Stafford testified that to hisreferred adult children as

“dark shadows” and “dark forces” in his and thatlife he did not have a
close with them.relationship

contrast,In petitionerthe that Douglastestified always had a close
relationship daughters.with his adult Douglas’ close friend and Donna

husband, Stafford,Stafford’s that DouglasRobert testified was proud of
his adult Douglas’children and that recent bonding with Jason was a
“happy experience.” familyAnother close friend testified that hadDouglas

good relationshipa with his adult children and always spoke positively of
Finally,them. all adult they close,three children testified that had a loving

relationship with their father.
Second, Stafford testified Douglasthat told her “that had preparedhe
will,his everythingthat he had left to petitioner]... he[the and knew that

she would take care all hisof of children.” The onpetitioner, the other
hand, Douglastestified that had never discussed forproviding his three
adult children after his death.

Third, Stafford testified Douglasthat called her and jokingwas and
laughing about the he withfight petitioner 2, 2000,had the on September
the week before his death. Stafford described the conversation as follows:

petitioner] had togo“[The refused to out breakfast because he had invited
Jason, son,his and that she had thrown the that boughtdiamond he had
her, contrast,he laughed.”and In Douglas’ diary followingentries the
fight lamented:

[E]motionally and Ipsychologically, feel at this moment ...
heaviness and sadness. In the last Imonths felt like[twelve] have

penneda dog up crate,in a opposed bynarrow the vague sense of
impending calamity, bysurrounded throngs of heartless people,
jeering and ofpoking psychological sticks fear and torment
through the slats.

Emotionally and psychologically speaking, I’ve been
down, choked, at,repeatedly clubbed,thrown laughed whipped,

at,slapped Anyand scorned. orachievement conduct deserving
of merit withhas been rewarded not but merelykindness the

of anotherwithholding blow.
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out again.children walkedmorning, wife andmyEarlier this
tomarriagefrommy previous[a]I sonBecause invitedWhy?

returned, weddingheragain,onceus. Shehave breakfast with
with her.the children sideddiamonds, againand onceband and
word, walkwrite anotherI am unable tothoughI feel as

finallythoughI asanother breath. feelor breathestep,another
forHowever, strongI must become to anlife has end.my

in theto assistchildren, maythose I be ableand formymyself,
I.ashopelessthe same timesuponhave fallenfuture who

Mental, spiritualandphysical“Priorities:concluded with:diary entryThe
Laurel.”Myself...for: Children...well-being

memory may havealso stated that “Stafford’sFinally, the courtprobate
petitioner].”withrelationship [thenew closejaded by... been her

petitioner.the Staffordgoodwas “a friend” oftestified that sheStafford
she arrived atpetitioner whenhugged theacknowledgedalso that she had

record,of we holdupon a review thetestify.court to Basedprobatethe
weightand ofcredibilityof court as to theprobatethat thefindingsthe

unsupported byor theclearlynottestimony are erroneousStafford’s
Id.evidence.

B. Evidence will was revoked

(1)included:that the will was revokedThe adduced at trialevidence
changedrelationship Douglas familyand histhat the betweentestimony

(2)life; Douglasthat becameduring year testimonythe of hislast
hisyearthe last of life becauseduring1994estate plandissatisfied with his

(3)children; last inoriginal will wasit not all of his and thedid benefit
has not located.Douglas’ possession and been

“the between theFirst, relationshipthe found thatprobate court
yearhis last thatfamily changed duringand to such an extentdecedent his

The testifiedpetitionerit that revoked the 1994 will.”likelyis more he
that, life, childrenyear Douglas thought youngerlast of his hisduring the

and, 12, 2000, he statedof him in a letter dated Junedisrespectfulwere
“subjected humiliatingto a and[him]hadyoungerthat the children

petitionermonths.” The alsothe last severaldisrespectdisdainful over
that, time, disrespectedwasduring Douglas thoughtthat same hetestified

15, 2000, thatstated hethe and in a letter to her dated Juneby petitioner
Finally, theanyto or berated more.”would “not allow be lowered[himself]

life, they hadthat, year Douglas’the last ofpetitioner duringtestified
occasions,“blowout[s],” several werephysically separated onseveral were

2000, toa as the of and undertookconsidering separation as late summer
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assets,divide their at separatelive residences and auction off their other
property.

While withDouglas’ relationship petitionerthe and their waschildren
deteriorating, relationshiphis with his adult daughters remained strong.

addition, life,In ofduring yearthe last his Douglas’ relationship with his
son, Jason, was improving growingand closer.

Second, the courtprobate found that suggests“the evidence that the
had plandecedent become dissatisfied with his 1994 duringestate lastthe

year of his life.” Submitted into evidence was a Attorney1997 letter from
Peterson, codicil,Ellen the ofscrivener the 1997 Douglasto theand

petitioner, outlining planning optionsvarious estate that were available.
The letter Douglasstated that and the petitioner expressedhad their

objectivesplanningestate to include “provid[ing] for the comfort well-and
[them],being of the survivor of protectingwhile with[their] assets the

goal 1999,benefitingultimate of children.” In objective[their] the of
for theproviding againchildren was discussed Attorney Douglaswith

discussions,Hatfield. In a Douglas detailingletter to their Hatfield stated
potentialthat of ofgoalsone the planningthe estate was to “provide

separate for Doug’strusts family grandchildren.”and According to
Hatfield, 1994Douglas considered the will to “temporary”be and “a ‘band-
aid’ until he could do else.”something

Third, the probate court found that Douglas originalretained the 1994
will, petitionerwhich the has to petitionerbeen unable locate. The testified

Douglasthat and originalshe their 1994kept wills. The wills inkeptwere
Douglas’ Charlotte,inoffice their home in North theyCarolina. When

Marblehead, Massachusetts,moved to originalthe wills were inplaced
Douglas’ home office because it was a “safe place” where notthey “would

that,be lost or misplaced.” petitionerThe testified in the course of many
moves, important documents,she had files ofmoved which twoincluded

envelopesblue that she believed contained their original wills. Since
death,Douglas’ however, petitionerthe has tobeen unable locate Douglas’

original 1994 will.

acknowledgeWe that factsthe of this case do not overwhelmingly
Nevertheless,particulardictate a result. because a personreasonable

could asdecide did the courtprobate upon evidence,based the we todefer
probate Cook,the findings.court’s 149 N.H. Accordingly,at 780. based

record,aupon review of the we hold that probatethe court’s thatfinding
petitionerthe to byfailed establish a preponderance of the evidence that

the will was more lostlikely destroyedthan not plainlyis erroneous and
reasonablycould be Seemade. RSA 567-A:4.
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III. Attorney’s fees

Finally, petitioner argues that probatethe the court erred in finding
that the responsibleestate is for respondents’the attorney’s fees. We
agree.

17, 2002,JanuaryOn the respondents filed a motion requesting an
award of attorney’s petitioner objected,fees. The but later withdrew her

6,objection. 2002, probateOn June the court granted the motion for
attorney’s objection.fees without petitionerThe reimbursed the
respondents’ attorney’s 6, 2003,fees until March the date we issued our

date,decision in I.King After that the petitioner stopped paying the
respondents’ attorney’s 1, 2003,fees. On October the respondents filed a

6,motion to enforce the June 2002 order awarding attorney’s fees. On
19, 2003,December over the petitioner’s objection, probatethe court

granted the respondents’ motion and conditioned future reimbursement of
attorney’s fees on permissionthe of the court.

We must first address the timeliness issue byraised the respondents.
respondentsThe argue that the petitioner failed to file a timely notice of

appeal for the award of attorney’s fees. disagree.We

24, 2003,On December petitionerthe appealed probatethe court’s
24,November 2003 order and raised the sufficiency of the evidence issue.

This notice of appeal was timely filed within the thirty days byallowed
Supreme 29,Court Rule 7. January 2004,On the petitioner filed a motion
to add a question to her appeal.notice of petitionerThe sought to raise the
issue of the fees,award of attorney’s subjectwhich was the of the probate

19,court’s December 2003 order. The motion was timely filed within
twenty days toprior the due of petitioner’sdate the brief. See SUP.Ct. R.
16(3)(b). Accordingly, rejectwe respondents’the argument that the
attorney’s fees issue was not timely appealed.

The respondents arguenext that the is not preservedissue because
petitionerthe objectionwithdrew her initial theto motion for attorney’s

fees. agreeWe that the initial ofaward attorney’s fees is not preserved for
appellate review. See Lamontagne Builders v. Bowman Brook Purchase

270, (2003).150Group, N.H. 274 conclude, however,We that the
19,December 2003 award of attorney’s fees preservedis because the

petitioner objected to the respondent’s motion to enforce the award of
attorney’s fees. Accordingly, probatethe court’s awardingorder attorney’s
fees 6,2003accrued since March is preserved for appellate review.

Having 19,found that the December 2003 order for attorney’s fees is
preserved, we next consider whether the award was proper. “New
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allowance ofgovernsor thecompelsno statute whichhasHampshire
as aAttorney’s fees are not allowedin will contests.[attorney’s] fees

indenyto themoperateslaw rulethe commonright, generalmatter of and
DEGRANDPRE, HAMPSHIRENew10 C.the usual circumstance.”

(3d 2001);44-7,§ ed. seeat 511Law and ProcedurePractice: Probate
(1958).416,Haverhill, 417-19101 N.H.Nat. Bank v.Concord

onlyallowedfees should beNevertheless, “[attorney’s]have held thatwe
in faith for thegoodis conductedlitigationwhere thein those cases

to anda whole in relation substantialof the trust asbenefitprimary
trust.” In readministration of theproperto thematerial issues essential

omitted). However,(1991)103, 110Dumaine, (quotation “[w]here135N.H.
(or will), they areto defeat a trusttakeseeking positionsfeespartiesthe
trust property.”out of thean allowance of feesnot entitled to

Thus, is whether theDEGRANDPRE, inquirytheat 511-12.supra
oras a wholewas to benefit the estatemotiverespondents’ primary

Dumaine, N.H. at 110.135themselves. See

forto a will offeredHere, seeking defeatrespondentsthe were
respondentsIf the defeatedthat excluded them as beneficiaries.probate

to theaccordingwill, passingfrom the estatethey would benefitthe
challenged therespondentsthat thethus concludeintestacy statute. We

court.the estate or thenot for that of eitherfor own benefit andwill their
(1965). trial319, Accordingly, the106 N.H. 329Murray Peabody,v.See

attorney’s fees.awardingincourt erred

part.reversed inpart;inAffirmed

Galway, JJ., concurred.C.J., Nadeau, Dalianis andBroderick, and


