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Co., 347, (Cal.Edwards v. Twain Lumber 267 P.2d 348-49 Dist. Ct. App.
1954). Accordingly, we find no error in the tocourt’s refusal instruct the
jury concerning RSA 265:21.

in part; part;vacated in and remanded.Affirmed
DugganBroderick, C.J., Dalianis, JJ.,Galway,and and concurred.
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McGinnis,(Susan assistantP.attorney generalA.Kelly Ayotte,
theorally), for State.on brief andgeneral, theattorney

defender, Concord,of on theMinton, appellateassistantDawnangela
defender, Concord,Johnson, ofappellatebrief, chiefChristopher M.and

orally, for the defendant.

(Groff,Superiorof CourtDALIANIS, the order theappealsThe StateJ.
harassment, seeJ.) chargea ofmotion to dismissdefendant’sgranting the

1(a) that the statute644:4, (1996), the court determinedbecauseRSA
Brobst,defendant, ischargedB. wasMichaelunder which the

I,Part Articlein his underrightsviolation ofunconstitutionally overbroad
First and FourteenthConstitution and theHampshire22 of the New

affirm.Constitution. Weof the FederalAmendments
29, 2002,Decemberfollowing facts. OnThe limited record reflects the

to the house where thetelephonea of callsthe made numberdefendant
call,final thefor On his sixth andcaring younger siblings.victim was her

her, ing toyou’re goinga bitch andallegedly told “[Y]ou’redefendant f—
mother.”just yourbe a slut like

incall, charged with harassmentupon this the defendant wasBased
644:4,1(a), that:providesof RSA whichviolation

misdemeanor, subjectand to prosecutionA of aperson guiltyis
originated or wasjurisdiction the communicationin the where

received, person:if such

call, ensues,(a) nottelephone whether or a conversationMakes a
orannoya to alarm another----purposewith

a that the statute wasarguingThe filed motion to dismissdefendant
vague. grantedThe trial court theunconstitutionally overbroad and

faciallyon the statute is overbroadgroundmotion the thatdefendant’s
and, therefore, vagueness argument.not N.H.did address the defendant’s
CONST, Const,I, 22; I,amends. XIV.pt. art. U.S.

reasoned, anThe “There are instances wheretrial court numerous
to thatmay telephone purpose annoy [or alarm]with aindividual another

idea, course ofpromptan or an or to a desiredperson emphasize opinionto
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concluded, 644:4, I(a)action.” The court “RSA regulates not only-­
harassment, these, other, legitimatebut and communications.”

644:4, I(a)The State thatargues RSA is not itoverbroad because “does
upon rather,infringe right speech,not a to free regulatesbut conduct and

protects the recipient’s right to be left alone.” firstWe address the State’s
claim under the State Constitution and authority guidancecite federal for

(1983).only. Ball,v. 226, 231-33State 124 N.H.

ofThe thepurpose protectoverbreadth doctrine is to personsthose
who, although speechtheir or conduct is constitutionally protected, “may
well refrain from theirexercising rights for fear of bycriminal sanctions a
statute ofsusceptible toapplication protected New Yorkexpression.” v.
Ferber, 747, (1982)458 (quotation omitted);U.S. 768 see also v.State

431, (2002).147Briggs, N.H. 435-36 the “givesWhile Constitution
protectionsignificant from overbroad laws that chill speech within the

First privilegedAmendment’s vast and sphere,” v. Free SpeechAshcroft
Coalition, 234, (2002),535 244 applicationU.S. the of the overbreadth
doctrine is medicine” be“strong “only resort,”to aemployed as last

(1973).v. Oklahoma, 601,Broadrick 413 Thus,U.S. 613 remains“[i]t a
matter of no tolittle difficulty determine when a law may properly be held
void on its face and when such summary action is inappropriate.”
Broadrick, omitted).413 at (quotationsU.S. 615

provide guidanceTo in this area the SupremeUnited States Court
has held that the ofoverbreadth a statute must substantial,be real and
judged in relation to the plainly legitimatestatute’s See id.sweep. “The
criterion precludesof ‘substantial overbreadth’ a court invalidatingfrom a
statute on its simplyface of the possibility,because thatslight,however it
might be inapplied Hickman,some unconstitutional manner.” v.People

(Colo. 1999)628, omitted);988 P.2d 635 (quotation see Secretaryalso of
Co., 947, (1984).State Md. v. J.H. Munson 467 U.S. 964-65 Theof

substantial appliesoverbreadth doctrine to challengesconstitutional of
conduct,statutes that prohibit as well challengesas to those statutes

prohibiting “pure andspeech” plus Hickman,“conduct speech.” 988 P.2d
at 635.

If a overbroad,statute is found to be substantially “the statute must
be invalidated unless the court can asupply limiting partialconstruction or
invalidation that narrows the scope of the statute to constitutionally
acceptable Id.;applications.” Broadrick,see If,also 413 onU.S. at 613. the

hand,other a overbroad,”statute is not “substantially then “whatever
mayoverbreadth exist should through analysisbe cured case-by-case of
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sanctions, applied.”not beassertedly, mayitsto whichfact situationsthe
Broadrick, 413 at 615-16.U.S.

down, faciallyasKlick, Supreme Court struckv. the IllinoisPeopleIn
statute, “personthat aprovidedwhichoverbroad, virtuallya identical

annoyintent toknowingly [w]ithhe ...whendisorderlycommits conduct
therebycall, or not conversationanother, whethertelephonemakes a

1977).(Ill. The found329, courtKlick, 362 330People v. N.E.2densues.”
usedlanguage orcriminal act—not thethe call itself the“[b]y makingthat

attempted to avoidlegislature ha[d]to harass —theemployedthe method
held, however, thatat The courtprotected speech.”on Id. 331.infringing

sweeps toounprotectedreach conducthave chosen tothey“the means
fact, by the firstand, protectedconductin makes criminalbroadly,

in a reasonableamendment, i.e., to communicate to anotherrightthe
manner.” Id.

The court stated:

thethat onesuggest givesdo not the first amendmentWe
another, Therespeechto or otherwise.right annoy byunlimited

when, theare, however, breaching peace,withoutmany instances
intention ofmay possiblewith another with theone communicate

to an oremphasizea in order ideacausing slight annoyance
or a course of action that one isopinion, promptto desired

could makeConceivably,to seek. this sectionlegitimately entitled
a who wishessingle telephone bycriminal a call made consumer

productof aexpress performanceto his dissatisfaction over the
service; another’sor a call a businessman disturbed withby

citizen,anobligation; byto a contractual irateperformfailure
affairs, toperturbed expressof who desirespublicwith the state

official; or overopinion public by bickeringto a an individualhis
is tofamily protectionmatters. First amendment not limited

amiable communications.

added).Id. at (emphasis331-32
Court, and find that theSupremethe Illinois alsoagreeWe with

placed the intent to alarmtelephoneof all calls withprohibition
In to thelarge protected speech.an area of additionencompasses too

above, communications couldexamples provided prohibited alarmingsuch
oran tornado aneighbor warning approachinga call a ofinclude from

zoo, a collectorthat from or a call from billdangerous escapedanimal the
instance, intent of thebe made. In each thedemanding paymentsthat

action;to course ofperson promptto alarm the other a desiredcaller is
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however, alarm,though are,even the calls are with the tomade intent they
undoubtedly, legitimate communications.

has a inCertainly legitimatethe State interest fromprotecting citizens
calls,the of certain of ortypes annoying alarming telephoneeffects such as

the person“terror caused to an when he orunsuspecting she answers the
threats,attelephone, perhaps night, nothinglate to hear but a oftirade

obscenities,curses, or, equally frightening,and to hear only heavy
breathing or groaning.” Additionally,Id. at 331. recognizewe that the

interest,legitimate circumstances,State has a under certain “in
preserving privacythe of the home and the itsanctity that affords.”

(Conn. 1987).376, 861,AmalgamatedFrench v. Local Union 526 A.2d 868
I(a) not,644:4, however,RSA is limited in toscope typesthese of

unreasonable, unwelcome orand unwarranted activities intrusions. RSA
I(a)644:4, any time,to call atapplies anyone, anywhere,made to any

ensues,orwhether not if the is placed merelyconversation call with the
another,intent orannoyto alarm which means the constitutingthat act

made,complete regardlessthe offense is when the call is of the character
thatof conduct ensues.

(6threcognize Bowker, 365, 379We the of v.case United States 372 F.3d
2004), in recentlyCir. which the Sixth of AppealsCircuit Court held that a

telephone statute an challenge.federal harassment survived overbreadth
Bowker, 223(a)(1)(C)§In interpreted (2000),the court 47 U.S.C. which

telephoneapenalizes one “makes call or utilizes awho telecommunications
ordevice, ensues,whether not orconversation communication without

disclosing threaten,identity abuse,his and with intent to orannoy, harass
any person at the called ornumber who receives the communications.” The
court held that the statute was constitutional because “the focus of the

simplyharassment statute is nottelephone annoying telephonic
abusive,It prohibitscommunications. threatening harassingalso or

Thus, the thrust of prohibitcommunications. the statute is to
victim,communications to instill in provokeintended fear the not to a

political Bowker,discussion about of day.”issues the 372 at 379.F.3d The
court uponalso relied the fact that the requires anonymity,statute stating

himself,that identify speech“because the caller does not likelythe is more
and, minimum,to instill fear in the atlistener a it formakes more difficult

644:4,1(a),the listener to the caller.” prohibitsId. RSA which allconfront
telephone placed annoy alarm,calls with the intent to or and does not
require anonymity, differs because it is not similarly onlydirected toward
those victim,communications to inintended instill fear the insteadbut

farsweeps more broadly.
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Bollesmade of sterner stuff.”isFirst AmendmentSimply put, “[t]he
1975).(Colo. coversconclude that the statute80, WePeople, 541 P.2d 83v.

that therespeech, andFirst Amendmentprotectedamount ofa substantial
exercisingfrom thatcitizensmay discouragethat itreal likelihoodexists a

644:4,1(a) faciallyis overbroad.Therefore, hold that RSAwespeech.
tolimitinga construction thesupplywe shouldarguesThe thatState

613; however, it advanced noBroadrick, hasstatute, 413 U.S. atsee
one, would allow us toconstruction, nor thatcan we envisionpersuasive

ofthe theinvading provincewithoutof the statutescopelimit the
legislature.

644:4,1(a) the Stateis overbroad underwe that RSABecause conclude
Ball, 124 N.H. atConstitution, issue. Seenot the federalwe need reach

vague.the statute isneed we address whether237. Nor

Affirmed.
Duggan Galway, JJ.,C.J., Nadeau, concurred.Broderick, andand
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