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for to advisefailinganholding agent negligentAdditionally,id. insurance
in a policyand wheneverevery possible detail exclusionan insured about

anyis would remove burdencoverage”for “full madethe general request
of ownhis or heradequacyto thefrom the to read and determineinsured

See id. at 484.coverage.insurance
thesurroundingFurthermore, although factualthe circumstances

715,at Bean’srelevant, Trefethen, 138 N.H.for are seerequest coverage
isof Tree’soperations Superiorthe businessknowledge concerning basic

into acoverage”“fullrequestthe forgeneralinsufficient to convert
cutting.” Seecoverage “wrongfulfor forparticularspecific request

(2003).150 N.H.Syndicates,v. 103Lloyd’s Ins.Godbout

ofrequest particular typefor aspecificAn must make ainsured
agent procurea an toimpose duty uponin order tocoverageinsurance

iscoverageor inform the that suchcoverage to insuredparticularthat
to all animpose agentsto a on knowdutydecline insuranceexcluded. We

inform ofneeds, coverage, and to an insuredprocureinsured’s to suitable
broad,coverage upon generalan insured’sonlyfacet of theevery based

atTrefethen, 138 N.H. 715. Becausecoverage.”for “fullrequest Cf.
allege facts that Bean hadnot sufficient to demonstrateSuperior Tree did

the ofto exclusionduty Superior regardinga to inform or advise Tree
grantedtrial Bean’scoverage “wrongful cutting,” properlyfor the court

motion to dismiss.

Affirmed.

C.J., Duggan, J.,Broderick, and concurred.
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Laconia, plaintiff.of and for theLahey, by orally,briefMatthew J.

Backus,Concord, brief, Meyer, &Bodwell, of on the and SolomonEnea
forBranch, orally),on andLLP, (Barry Scotch the briefof Manchester M.

Inc.Hampshire International Speedway,defendant New

(Kenneth andKleinman, P.A., of G. BouchardHamptonBouchard &
brief, fororally),R. Tucker on the Mr. Bouchard defendantShenanne and

Leslie Wheeler.

defendants,NADEAU, New InternationalHampshire Speedway,J. The
Wheeler, a verdict from the(Speedway) appeal juryInc. and Leslie

J.){Smith, MarytheSuperior awarding plaintiff, Carignan,Court $1.2
partmillion in in indamages. part,We affirm vacate and remand.

23, 1998,have the following AugustThe could found facts. Onjury
Speedway, aSpeedway Hampshireowned the New International

to 106 inadjacent day, Speedway openedracetrack Route Loudon. On that
toportion facility patrons parka of its allow to recreationalparking

(RVs) Road,the race.Cupvehicles weekend before the Winston Perimeter
private Speedway,a road owned as the south entrance fromby served

Route 106 to the racetrack.
23, Penelope,the of and his weremorning AugustOn Wheeler wife who

race,the drove and their truckplanning pick-upto attend their RV towed
Station,at on RouteThey parkedto the Loudon area. a Gulf Gas located

racetrack, north of106 across from the several hundred Perimeterfeet
a.m.,Road, tofor the area Around 10:00they parking open.where waited

entering facility, pulled out of theupon noticing other vehicles Wheelerthe
began drivinginto the of Route 106 andGulf Station southbound lane
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Meanwhile, husband,toward Perimeter Road. the plaintiffs Dennis
Carignan (Carignan), also south on 106driving motorcycle,was Route on a

wife, aupon plaintiff,which his was passenger.the
Road,As approachedhe Perimeter Wheeler noticed Frederick

aNeergaard, Speedway employee, signaling Wheeler onto Perimeter
SpeedwayRoad. had stationed atNeergaard parkingthe entrance of the

area at “stop-bar” gate, Road,a near the entrance of Perimeter serveto as
guarda forsecurity entering property.RVs the his leftWheeler activated
signal begandirectional and to turn left onto road. At approximatelythe

time,the Carignan putsame his left directional onsignal attemptedand to
onpass the RV its left side. theDuring attempted pass, motorcyclethe

RV, junctioncollided the the ofwith near Route 106 and Road.Perimeter
result,As a the plaintiff ejected motorcyclewas from the and sustained

knee,an to her oninjury right ankle,lacerations her and a hip.broken The
plaintiff Wheeler,negligence againstinstituted a action Speedway, and

trial, exclude,Carignan. plaintiffPrior to the in to amongmoved limine
things, police report by Locke,other the filed Officer the officer who

the At ofinvestigated plaintiffsaccident. the close the againevidence and
evidence,at the of all allclose the defendants formoved directed verdicts.

judgeThe trial motions. The ajurydenied all returned verdict in favor of
million,the forplaintiff finding responsible,Wheeler 75% Speedway$1.2

25% responsible, Carignanand not liable. and SpeedwayWheeler both
remittitur,for a judgment notwithstandingmoved the andverdict and

trial,Wheeler moved to forset aside the trial and a new all of which were
denied.

I. Speedway’s Appeal

Speedway contends that the trial court iterred when determined as a
Speedwaymatter of law that owed a of care toduty plaintiff.the

Specifically, it itargues adjacentthat did not have control the publicover
landowner,way, thus as an itadjacentand did not owe the aplaintiff duty

of plaintiffcare. The thatargues Speedway voluntarily dutya toassumed
traffic, so,doingdirect and in it requiredwas to act with care.reasonable

We agree.
“It is axiomatic in prove negligence, plaintiffthat order to actionable a

must establish that a duty plaintiff,the defendant owed to the breached
duty,that and that breach proximately injury.”the caused the claimed

State, 405, 407 (2003).Estate T. v. 150Joshua N.H. Absent the existenceof
of a aduty, O’Brien,defendant cannot for negligence.be liable Williams v.

(1995).595,140 duty particularN.H. 599 a in aWhether exists case is a
law, id., novo, Hollett,question of which we Inreview de re Estate 150of
(2003).39, 42N.H.
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avoluntarily assumesone whoacknowledged thatThis court has
v.care.to act with reasonable Wallsdutyhas aduty thereafter Oxford

(1993).Thus,653, gratuitouslyone who orCo., 659137 N.H.Management
for ato partiesbe liable thirdprovides “mayservicescontractually

Williams,of of care.”dutyfrom the aresultingharm breachforeseeable
Williams,Walls, As600; at 659. we established in137 N.H.140 N.H. at see

isin a caserecognized signalinga should bedetermining dutywhether
involved, ofthe severityinterestbalancing“a of the societaluponbased

of anddefendant, occurrencethe likelihoodrisk, upon thethe the burden
Williams, 599140 N.H. atparties.”therelationshipthe between

omitted). Neergaard onvoluntarily placedSpeedway(quotation Because
property,from Route 106 onto itspotential patronsto signalits property

to case.applyforth in thisthe set Williamswe conclude that factors

interests, recognized.a should beBalancing dutywe concludethose
to 106 for commercialadjacentits RouteSpeedway using propertywas

toNeergaard propertythis it on itspurpose, placedIn furtherance ofgain.
onto The ofproperty. severityfrom Route 106 itspotential patronsdirect

activity likelythis is its occurrence and theby high,the risk created
Accordingly, havingitupon guard against slight.the defendant toburden

publicthe onto its underdirecting driving property,undertaken the task of
tocircumstances, was to exercise care avoidSpeedway requiredthese

v.injuryto risk of that occurs offsite. See Kellnerexposing persons
(2000).195, the145 N.H. 200 is therefore liable toLowney, Speedway

a from of ofplaintiff resulting duty[its]“for foreseeable harm the breach
Williams, N.H. 600.care.” 140 at

Therefore, finding Speedwaythe trial court did not err in that
Havingto thevoluntarily duty plaintiff.assumed a of reasonable care

care,a of weSpeedway voluntarily dutydecided that assumed reasonable
thatplaintiffs argument Speedwayneed not the because createdaddress

road, a ofpublic dutyan risk of harm to users of the it owedunreasonable
adjacentcare as an landowner.

Next, argues grantedthat the trial court should have itsSpeedway
care,not its ofdutymotion for a directed verdict because it did breach and

injury.it did not cause the plaintiffsbecause
of trial denial of a motion for a directed verdict isOur review a court’s

(1986).325,Weldy Town 128 N.H. 330extremely Kingston,narrow. v. of
in theuphold a denial of the motion where sufficient evidenceWe will

onlyA a verdictruling. partythe Id. is entitled to directedsupportsrecord
evidence,themaywhen “sole inference that be drawn fromthe reasonable

nonmovingin thelight party,which must be the most favorable toviewed
no contraryin of the that verdictoverwhelmingly moving partyis so favor
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Clinic, (1996)could v. 798,stand.” Bronson The Hitchcock 140 N.H. 800
omitted).(quotation

of prudence“The test due care is what reasonable would underrequire
similar Weldy,circumstances.” 128 N.H. at 330-31. Whether the defendant
breached that of careduty questionis a for the trier of fact. v.YoungSee

(1985).Clogston, 340, 343127 N.H.
Wheeler testified that or aNeergaard gesturewaved made with his

hand “acknowledg[ing] okay”that it was for to facilityWheeler enter the
in his The thatplaintiffRV. testified she saw redNeergaard waving flaga

contrast,in biga arm motion. In Neergaard that he nortestified neither
any Speedway employee waved Wheeler’s RV into the parking area.

however,Neergaard testified, jobsthat one of his atprimary speedwaythe
on 23 fromAugust was to direct 106 ontoRVs Route Perimeter Road and

properinto for parking.the lane He also he nottestified that could see
traveling 106,traffic onsouthbound Route and that it beenwould have

toimprudent a into parkingwave vehicle the lot traveling southerly
waybecause he “had no of theseeing Viewingtraffic flow.” this inevidence

the light plaintiff,most favorable to jurythe the could have drawn more
than one inference.

Next, we turn arguesto causation. itSpeedway that did not cause the
plaintiffs injury relybecause on signalerWheeler “did not the in deciding

interpretwhen to make the left turn.” do not narrowly.We causation so
Causation on thefocuses mechanical ofsequence events. Island Shores

Concord, (1992).Condo. 300,Estates Assoc. v. 136City N.H. 304of
Proximate cause legalinvolves both cause-in-fact and cause. Estate of

T.,Joshua 150 N.H. at 407. requires plaintiffCause-in-fact the to show
that injurythe would not have foroccurred but the Id.negligent conduct.

plaintiffThe produce“must evidence sufficient to awarrant reasonable
juror’s conclusion that link negligencethe causal between the and the

omitted).injury probably (quotationexisted.” Id. at 407-08 Additionally,
legal requires plaintiffcause the to negligentestablish that the conduct
was a in bringingsubstantial factor the Id.about harm. at 408. The
negligent however,conduct not the of injury;need be sole cause the to

cause,proximateestablish plaintiff provethe must that the defendant’s
conduct caused or to harm.contributed cause the Id. cause isProximate

for ofgenerally the trier fact to resolve. Id.

upon testimonyBased NeergaardWheeler’s that waved or made a
gesture indicating okaywith his hand it was for Wheeler to enter the
facility, the jury Neergaard’scould have found that actions initiated the
mechanical ofsequence leading plaintiffs injuries,events to the and thus

Therefore,aconstituted substantial factor. because was thanthere more
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evidence, judgetrialfrom the thedrawninference to beone reasonable
for a directed verdict.the motioncorrectly denied

agrantedcourt havethe trial shouldarguesnext thatSpeedway
conclusivelyandmanifestly exorbitantthe verdict wasremittitur because

disagree.against the evidence. We
theof trialresponsibilityis thedamagesof a award“Direct review

(or if its amountinadequate)a as excessivejudge, maywho disturb verdict
if verdict isevidence and theweight of theconclusively againstis the
Devereaux, 149v.Restaurant Co.Transmediamanifestly exorbitant.”

(2003) omitted). for the trialThe standard454, 462 proper(quotationN.H.
Ais fair. Id. at 462-63.of is whether the verdictjuryreview a awardcourt’s

fairlythat the trial isonlynot to ensureresponsibilitytrial has thejudge
out to an unfairor vacate what turns bebut also to correctconducted

the trialis rests withappropriateId. at 463. remittiturresult. Whether
ofId. an unsustainable exercisesound discretion. Absentcourt’s

Lambert,v.discretion, the trial court’s Statewe will not reverse decision.
295, 296(2001). to to ascertainattempttask on review is not147 “OurN.H.

Lembo, 145v.Bennett N.H.onlyor the and correct verdict.”divine one
omitted).(2000)276, 282 (quotation

ofisolated theargument, Speedway portionsIn of its citessupport
that was that she hadhappystatements sheplaintiffs testimony including

can drive and do most ofcurrentlyand that shehip replacement surgery,
testified, however,The plaintiffthat the accident.thingsthe she did before

surgery andinjured hip, requiredthat knee and which immediatehershe
hip extensivestay Hospital. injury requireda in the Concord Thefour-day

surgery, whichphysical ultimately hip replacementand totaltherapy,
exceeding $72,000incurred medical billstherapy.necessitated further She

$22,000. large on right thighand still has a mass herwageslost over She
toplaintiffTo this the remains unablescarring. day,and significant

objectslifting heavy when shevigorouslyexercise and has trouble
injury. Additionally,to shegardens, pastimes priorof which were herboth

permanent limp,a andright leg,has loss of her walkspermanent37% with
probably hip replacementher told that need anotherdoctor her she would

result, experience painin will continue to andthe future. As a she
$30,000,of about and lose futuresuffering, likely incur future medical bills

$8,000. record, the not commitjudgeBased the trial didwages uponover
juryin the award.upholdingan ofunsustainable exercise discretion

II. Wheeler’sAppeal

argues that court should have admitted aappeal,On Wheeler the trial
Second, contends that the trial court erredpolice report into evidence. he
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by allowing the toplaintiff establish a new oftheory liability by cross-
examining expertWheeler’s accident reconstruction uponbased

deposition testimony. Next,inadmissible he argues that the trial judge
(1993).should have Fourth,instructed the RSAjury concerning 265:21 he

argues that grantedthe court should have his motion to set aside the
verdict. Finally, juryhe contends that the award was excessive and

calculated,improperly and thus the court should have granted a
remittitur.

First, contends that the trial inWheeler court to admitrefusingerred a
police report public exceptionunder the record to the rule.hearsay We

a trial rulingsreview court’s on the admissibility of evidence under an
standard,unsustainable ofexercise discretion ifonlyand reverse the

rulings are clearly untenable or unreasonable to aprejudice party’sthe of
(2003).Madeja 371, 390case. v. Corp.,MPB 149 N.H.

publicThe record inexception, codified HampshireNew Rule of
803(8), provides,Evidence in relevant part, followingthat the are not

by the hearsayexcluded rule:

Records, reports, compilations, form,statements or data in ofany
(B)public agencies, settingoffices or forth ... matters observed

topursuant duty imposed by law as whichto matters there was a
(C)toduty report ... or in civil factual findingsactions ...

resulting investigationfrom an pursuantmade to authority
law,granted by unless ofthe sources information or other

circumstances indicate lack of trustworthiness.

803(8).N.H.R.EV.

have police reportWe excluded a that merely recorded a witness’s
statement and which lacked of acharacteristics factual finding thebecause
officer made no toeffort evaluate the witness’s credibility and reached no
independent uponconclusions based the witness’s statements. WorsterSee

Watkins, 546, (1995).v. 140 contrast, here,N.H. 550-51 In Officer Locke
and,arrived on the scene after the accident inoccurred addition to

recording statements, took measurements,witness prepared diagrama
and made ofUpon completion investigation,observations. his the officer
concluded that of motorcycle“the driver the made a inwrong decision his
attempt passto the RV.” This conclusion amounted a findingto factual as

803(8)(C).contemplated by Rule See Beech Corp. Rainey,v. 488Aircraft
153, 170 (1988); 551, (6thU.S. Baker v. Corp.,Elcona Homes 588 F.2d 558
1978), denied, (1979). Therefore,Cir. 441cert. 933 portionU.S. that of the

report rule,is admissible under that thesubsection of the sources ofunless
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of trustworthiness.indicate lackor other circumstancesinformation
at 167-70.Rainey, 488 U.S.

police reportin a werefindingsofficer’sconcludingIn that an
testof a four-factoradmissible, Appeals appliedCourtthe Sixth Circuit

“whetherto determineCommittee Notesby Advisorythesuggested
oflackindicateor other circumstancessources of information

omitted). TheseBaker, (quotation558588 F.2d attrustworthiness.”
(2)(1) the investigation;of: ofthe timelinessinclude considerationfactors

(3) theofficial; the at whichof the levelexperienceskill orspecialthe
(4) was made withconducted; reporttheand whetherinvestigation was

question,evidentiaryfaced with thisSee id. Whenany improper motive.
theofon the trustworthinesshearingshould conduct ajudgethe trial

guide.as areport with these factors

ofhowever, finding that the sourceshere, made nojudgetrialThe
of trustworthiness.indicated lackor other circumstancesinformation

tojudge’strial decisionsay that thefinding,such a we cannotAbsent
ofexercise discretion.officer’s was a sustainablethe conclusionexclude

offor aremand determinationrulingvacate his andAccordingly, we
so,If ata new trialreport trustworthy.wasportionthat of thewhether

asbe ordered to Wheeler.conclusion is admitted shouldwhich the officer’s
ruling, againstthe verdictappeal evidentiarydid not thatSpeedwaySince

it stands.
argumentsjudicial efficiency, any remainingwe addresspurposesFor of

First,order a new trial.may judgearise theappealon thatraised should
inadmissible,is the trial courtreportif theargues that evenWheeler

toThomas, expert,reconstructionthe accidentpermittedhaveshould
Hampshire Rulereportcontents of the under Newtestify concerning the

of Evidence 705.

onmay opinionsbase theirexpertsIt is well thatestablished
(1989). Indeed,488,Bonnin,v. 132 N.H. 493hearsay. Browninadmissible

statements,Carignan’sconcerningtestifyThomas was topermitted
statements,statements, and Officer Locke’sNeergaard’sWheeler’s

measurements, Thomas’which formed the basis ofandphotographs
into factsoninquiryRule 705 cross-examinationopinion. permits

if would be otherwisean even those factsunderlying expert’s opinion
theirexperts mayto that because baseargueseemsWheelerinadmissible.

Thomas, who andreviewedopinions upon hearsay,inadmissible
accident, necessarilyin the ishis ofpolice report analysistheconsidered

officer’stestify concerningto theentitled direct examinationduring
disagree.conclusion. We
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Instead, adopt positionwe the that the trial court here did not err in
inexcluding hearsay supportevidence ofoffered direct undertestimony

Hall,705.See v.Rule Rose Ltd. Chase Banking,Manhattan Overseas 576
(D. 1983). noted,F. 107 inSupp. Del. As the court Rose Hall an“[w]hile

expert may opinion evidence,witness base his on such this does not
158;magically render the evidence athearsay admissible.” Id. see Marsee

Co., (10th 1989).319, 322-24v. U.S. Tobacco 866 F.2d Cir.
Next, Wheeler contends that the trial court should have instructed the

ofjury regarding purpose identifyRSA 265:21. The isjury instructions to
fact,issues of jurymaterial and to inform the of the appropriate standards

of by 393,law it is Bierman,which to resolve them. Nilsson v. 150 N.H.
(2003).A400 jury charge is sufficient as a matter of if it fairly presentslaw

the case to nojury injusticethe such that is done to the legal rights of the
parties. v. Dist., 331,Marcotte Timberlane/Hampstead School 143 N.H.

(1999). case,347 In a jurycivil we review in atinstructions context. Id. 348.
will if charge, entirety,We reverse the taken in its explainfails to

the law toadequately applicable jurythe case in such a that theway could
Id.; Nilsson,have been misled. 150 N.H. at 400.

The trial court’s instructions regarding the turn of the werevehicles as
follows:

265:20, left,”RSA entitled overtaking“Limitations on on the
provides, vehicle“No shall be driven to the left of theside center
of roadway overtakingthe when and passing another vehicle

in sameproceeding the direction byunless authorized the
ofprovisions chapterthis such clearlyand unless left side is
is ofvisible and free traffic for aoncoming sufficient distance

to permit overtakingahead such passing completelyand to be
made interferingwithout with the driving anyof vehicle

fromapproaching oppositethe direction or any vehicle
event,overtaken. In every overtakingthe vehicle must return to

an authorized lane of practicable,travel as soon as and in the
event passingthe movement the ofinvolves use a lane authorized
for vehicles approaching oppositefrom the direction before

vehicle,within 200 feetcoming any anyof approaching vehicle.”
If you find the Defendant thisCarignan violated statute and that
he operated his tovehicle the left side of ofthe center the

inroadway overtaking and passing another inproceedingvehicle
the same direction without Chapterauthorization under 265 and

makingwithout sure that he safelycould overtake and pass
Defendant Wheeler’s vehicle without interfering with its
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thisor tocaused contributedthat this violationoperation and
of him----accident, againsta faultdegreemust findyouthen

theunlessat an intersectionturn a vehiclepersonNo shall
inrequiredasroadwaytheposition uponis in propervehicle

drivewayorprivateto enter a road265:42, or turn a vehicleRSA
rightora course moveturn a vehicle from director otherwise to

be madeuntil such movement canroadway anduponor left the
any vehicleperson shall so turnsafety. Nowith reasonable

in the manner hereaftersignalangiving appropriatewithout
requiredturn or left whenrightof intention tosignalAprovided.

the feetnot than last 100during lessgiven continuouslyshall be
turning.by vehicle beforetraveled the

at timeanyvehicle shall bepart:in relevant “Noprovides,265:21RSA
(b)followingthe conditions:...roadwayof the underto the left sidedriven
ortraversing anyor intersection100 feet ofwithinapproachingWhen

(1993)265:45,1RSAotherwise indicated.”crossing,railroad unlessgrade
vehicle at an“No shall turn apart, personinprovides, pertinent

in the asposition upon roadwayproperthe vehicle isintersection unless
or265:42, privateor vehicle to enter a roadin RSA turn arequired

driveway.”
juryinstructed thejudgethe trialcontends that becauseWheeler

concerning265:45, juryalso instructed thehe should haveRSAregarding
of 106 andthat the intersection Routearguesalso265:21. HeRSA

road, forRoad, purposesan “intersection”privatea constitutesPerimeter
disagree.of RSA 265:21.We

offinal arbiterstatutory interpretation, we are theIn matters of
in considered as athe words of the statuteexpressedintent aslegislative

442,Watterworth, 445149 N.H.&whole. In the Matter Watterworthof
(2003). of thelanguage plainfirst the the statute and ascribeWe examine

look themeanings beyondto words used. Id. We do notordinaryand the
legislative languageto intent if the isof the statute determinelanguage

inFurthermore, interpretId. we statutes theunambiguous.clear and
in Id.of scheme and not isolation.statutorycontext the overall

RSA 265:42 and the265:21 in the context ofInterpreting RSA
265, 265:21 is notchapter we conclude that RSAoverall scheme of RSA

entrancewayor andjunction drivewayof aapply privateintended to to the
Therefore, 106 is notjunction of Perimeter Road and Routea thehighway.

in Inlegislaturethe RSA 265:21.contemplated byan as“intersection”
so, jurisdictions that have drawn theourselves with otherdoing alignwe

Annot.,Seeinterpretingconclusion in similar statutes.same Traffic
(19661204, 2004);Intersection, Supp.A.L.R. 3D 1243-51 &7Rules—
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Co., 347, (Cal.Edwards v. Twain Lumber 267 P.2d 348-49 Dist. Ct. App.
1954). Accordingly, we find no error in the tocourt’s refusal instruct the
jury concerning RSA 265:21.

in part; part;vacated in and remanded.Affirmed
DugganBroderick, C.J., Dalianis, JJ.,Galway,and and concurred.
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