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the andpreempt victim’stotestify, his decisiontovictim’s husband
version ofto theirdiscreditby attemptingtestimonypotentialhusband’s

Furthermore, no actualtactical decision.a reasonableevents constituted
ofbecause, the victim’s versiongivenhas been demonstratedprejudice

statements,recordedevidence, and the defendant’sevents, the scientific
defendant, leaving no reasonableto theconvictamplewas evidencethere

would underminein the statementopeningthat the referencesprobability
of the case.in the outcomeconfidence

greater protectionnooffers the defendantAs the Federal Constitution
664;circumstances, atsee id.under theseConstitutionthan the State

Smith,(1984); 539668, Wiggins v.466 687Washington,v. U.S.Strickland
under the Federal(2003), the result510, we reach same521U.S.

as we under the State Constitution.doConstitution

Affirmed.
Duggan Galway, JJ.,Broderick, Nadeau, and concurred.C.J., and
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DUGGAN, defendant,J. The B.R. Roofing Company, appealsJones an
(T. J.)Nadeau,of Superiororder the Court thedenying defendant’s

correct,motion to modify and vacate an arbitrator’s in ofaward favor the
plaintiffs, Tiberghein.Charles and Janet We affirm.

following 15,The by 1995,facts were found the arbitrator. On October
Tiberghein slippedCharles fell a of inpuddleand on water the Durham

fall,Market Place and fractured his Afterright ankle. Charles’ the store
employees origintraced the water’s to a leak in the roof. The defendant

repaired and roof inhad restored the 1992. providedThe defendant had a
roofingten-year guarantee defects,which stated that ofupon notice such

leaks,as it would repair the roof and thereafter maintain it in a water-tight
fall,Throughout upcondition. 1994 and to Charles’ the defendant was

leaks,repeatedly notified of roof yet goodfailed to make on the guarantee.
(1) (2)The plaintiffs suit B.R.brought against: RoofingJones Company;

(3)Place; Brothers,Durham Inc.,Market Hannaford which sublet the
(4)Place;toproperty Associates,Durham Market and Colonial Durham

the owner of the shopping plaza. againstThe claims the latter three
resolved,parties were B.R.leaving Roofing CompanyJones the onlyas

superior court,defendant. In the the defendant for summarymoved
arguing it notjudgment, plaintiffs dutythat did owe the a of care. After

denied,the motion partieswas the toagreed byresolve the case binding
arbitration.

reviewingAfter presented bythe evidence parties,both the arbitrator
found that the to repair preventdefendant failed the roof as toso
reasonably patronforeseeable harm to a of providethe store and failed to
a roofwatertight promised ten-yearas theby roofing guarantee.

theConsequently, plaintiffsarbitrator found that the could recover under
negligenceboth contractand theories. The arbitrator awarded Charles

$200,000 bills, wife,for his injury, wages. Janet,and lostexpenses Charles’
$50,000was forawarded loss of consortium.

The defendant appealed the arbitrator’s to superioraward the court. See
(1997).RSA 542:8 theSpecifically, argueddefendant that the arbitrator



Whitcomb, 100v.(1) holding of Russellto theapplyhe: failedwhenerred
(2) hadcase; plaintiffsthat the(1956), concludedto theN.H. 171

(3) plaintiffscontract; and awarded thein andclaims tortmeritorious
decisionthecourt reviewed arbitrator’ssuperiorThedamages.excessive

Thisand, none, the arbitration award.finding affirmedplainfor mistake
appeal followed.

court’s should beargues that the trial decisiondefendantappeal,On the
court erred whenargues that the trialthe defendantSpecifically,reversed.

(2) that,raised; ruled(1) untimelydefense wasit: ruled that the Whitcomb
thisfromevent, factually distinguishableto beany appearedin Whitcomb

(3) plaintiffsthe hadcase; conclusion thatfailed to correct the arbitrator’s
(4)contract; and denied the defendant’stort andmeritorious claims in

indamages. argumentof the We address eachfor a remittiturrequest
turn.

in that theFirst, rulingthat the trial court erredarguesthe defendant
untimely disagree.raised.defense was WeWhitcomb

on thatappealwe not review issues raisedIt is that willwell established
Prop.Bean Redin trial forum. See v. Oakpresentedwere not first the

(2004).248, the ofparty250 The bears burdenMgmt., appealing151 N.H.
forum. Id.it raised its issues before the trial “Wedemonstrating that

time,possibleat because trialraised the earliestrequire issues to be
to sound conclusions and toopportunityforums have a full to comeshould

v. TownCorp.in the first instance.” Star Vectorcorrect errors of
(2001) omitted). “areWindham, 490, 494 Parties not(quotation146 N.H.

they could discovered oradvantagelater of error haveentitled to take
Id.when it have been corrected.”ignore verychose to at the moment could

omitted). craft, anA or cannot concealparty, by negligence(quotation
losingto awardappeal unacceptable uponin to use it anargument order

(1819)Whittemore, 26, (statingv. 2 28N.H.arbitration. WhittemoreCf.
action).cause ofan when one conceals a secretmay upheldthat award be

nottrial, summary but didjudgmentPrior to the defendant moved for
the caseparties agreedThe then to resolveraise the Whitcomb defense.

to theThe defendant failed assert Whitcombby binding againarbitration.
issue forproceeding.in the The defendant raised thisdefense arbitration
superiortoit the decision theappealedthe first time when arbitrator’s

court.

bringon failed to atpredicatecannot error an issue itThe defendant
trial, 146 N.H. atCorp.,the Star Vectorin this case before arbitrator. See

in araise the defenseproperly494. Since the failed to Whitcombdefendant
manner, appellateforpreservedconclude that the issue was nottimely we

review.
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conclusion,In reaching rejectthis we the defendant’s thatargument
RSA gives authority542:8 courts broad to reverse an arbitrator’s award
even when the broughtissue was not to attentionthe of the arbitrator.
Essentially, “plainthe defendant that mistake” ofargues the standard

a “plain analysis.review amounts to error” disagree.We

“Plain mistake” refers to errors of fact and that on“apparentlaw are
the face of the and which [they]record would have been corrected had
been called to the arbitrator’s attention.” A.John Cookson Co.v. N.H. Ball

(2001) omitted).Bearings, 352, 356 hand,147 N.H. (quotation On the other
“plaina appellateerror” rule allows courts to areverse decision even when

McAdams, 445,the error was not raised at the trial. See State v. 134 N.H.
(1991) (Batchelder Johnson, JJ.,449-50 and concurring specially). We

have, however, toexpressly adopt “plaindeclined a error” rule for criminal
Id. at 449. aproceedings. “plainWe likewise decline to error” inapply rule

our review of proceedings reject argumentarbitration and the defendant’s
authoritythat RSA 542:8 gives courts the to reverse an arbitrator’s award

even when the error was not inraised arbitration.
Second, the defendant that itargues the trial court when statederred

that distinguishableWhitcomb toappeared factuallybe from this case. For
above,the reasons set forth we conclude that the todefendant faded

preserve Therefore,for appellatethis issue review. we not it.need address
Third, arguesthe defendant that the trial court committed reversible

error when it did not correct the conclusion that the plaintiffsarbitrator’s
had meritorious claims in both tort and contract. disagree.We

previously recognizedWe have that appealing partythe bears the
ofburden the court aproviding with record sufficient to decide its issues

Bean,on appeal. 151 N.H. at 250. aWithout sufficient record of the
below,proceedings we that theassume evidence the resultsupports

forum,reached by the trial and our is to legalreview limited errors
apparent on of Alexandria,the face the record. v.Silverstein Town 150of

679, (2004); 548, 553 (1992).N.H. 681 Rix v. Kinderworks 136 N.H.Corp.,

The defendant not producedid a sufficient record of the arbitration.
The record of general findings byconsists made the inarbitrator his
written award and a handful of exhibits that were tointroduced the
arbitrator, affidavits, letters, andincluding roofing guarantee.bills the The

not, however, produce transcript testimonydefendant did a of the heard
by the hearing.arbitrator at the Since the defendant to aproducefailed

arbitration,sufficient record of the we are to theunable arbitrator’sreview
conclusion that the plaintiff had meritorious claims in both tort and

Bean,contract. See 151 N.H. at 250.
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ofit a remittiturgrantwe shouldargues thatFinally, the defendant
provideto us with aBy failingAgain, disagree.weaward.the “exorbitant”

provideto athe failedhearing, defendantof the arbitrationtranscript
weConsequently,appeal.to this issue onfor us deciderecord sufficient
tosufficientto the arbitrator waspresentedevidenceassume that the

See id.support the award.

Affirmed.

Galway, JJ.,C.J., concurred.Broderick, Dalianis andand
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