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where requirementsforeclosure the aforementioned to such a challenge
have met.” Accordingly,been the trial court did not err in denying the

motion todefendant’s dismiss.

Affirmed.
Broderick, C.J., Nadeau, Duggan, JJ.,and Dalianis and concurred.
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Cahill,A. S.Kelly Ayotte, attorney general (Jeffrey senior assistant
orally),on for theattorney general, the brief and State.

(DavidLLP, A.Peabody Courtneyof Manchester Vicinanzo andNixon
brief, orally),on Mr. for the defendant.Worcester the and Vicinanzo

DALIANIS, defendant, Flynn, by juryJ. The John was convicted a of two
(1996)assault, 632-A:2,1(i)aggravatedof felonious see RSAcounts sexual

J.)(amended 2003). (McHugh,The that the Trial Courtarguesdefendant
(1) evidence;the dueby: dismissingerred not indictments to insufficient

(2) theynot his motion to dismiss two indictments because weregranting
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(3) not Ms motion to anmultiplicitous; granting dismiss indictment because
(4)it not of grand jury; limiting rightwas the result a unanimous Ms to

(5)victim;cross-examine the and not Ms motion for a trialgranting new
uponbased ineffective assistance of counsel. affirm.We

11,The record reflects the facts. In the late offollowing evening April
2002, defendant, night house,the who had been that adrinking at friend’s

beingwent to the victim’s home feared ifstopped by policebecause he the
he continued to defendant was ofdrive. The a Mend the victim’s husband
and knew the victim tMs Thethrough association. had atdefendant been

on priorthe victim’s home occasions to that evening. The defendant drank
twoone or beers that he had with Mmbrought point,and at some while

room,her inhusband was another asked the victim if performshe would
declined,oral sex on The thereafter,him. victim and soon left the room to

get readyfind her to forhusband bed. The victim and her husband decided
to let the sostaydefendant he would not have to drivingrisk while
intoxicated.

The victim her onslept mattress,and husband an air covered with a
sheet, positioned in living Adjacentthe center of their room. to the

couch,mattress was resting.a on wMch the defendant was The husband
slept couch,theon side of the mattress next to the the victim sleptwhile on
the The in aopposite sleptside. victim t-shirt under layersseveral of

toblankets. Prior the defendant’s arrival the victim had fiftytaken
Trazodone,milligrams of anti-depressant,an wMch she used to herhelp

asleep.fall talking while,After with the fordefendant a the victim and her
asleep.husband fell

At approximately 4:00 a.m. the victim awoke of anbecause
infeeling gemtaluncomfortable her area and found the defendant’s head

between her onknees. She was her back with her sideways,knees tilted
separated theby rightdefendant’s hand. She thatobserved the

wet,defendant’s mouth and chin were and that the defendant was dressed
only in a shirt and boxer shorts. also spotShe observed a wet on the
defendant’s Theboxer shorts. defendant told the victim stay quietto and

husband; however,not upwake her the victim screamed and tried to wake
up husband, slepther who had apparently through the entire incident.

husband,wakingAfter her the victim “largediscovered that she had a
ofamount on vaginalfluid” her area and demanded to know from the

know,defendant what it was. The defendant that he notclaimed did and
that he must have drooled. The victim and her husband told the defendant
to leave their home contemplated calling However,and then the police.

they defendant,because eighteen,had allowed the who was to beerdrink
home,in they instead,their calling police; theyfeared the todecided

preserve the evidence from the defendant’s sexual assault themselves. The
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bodilythe fluidwiped upa Q-Tip andpapertook toilet tissue andvictim
bothplacedher area. Shevaginalon ofthe outsidethat she had discovered

in orrefrigeratorplacedthenin which her thebag,a husbandplastic
Later, spota onher husband observedThe victim then showered.freezer.

wiped it with aassault andafter theshortlywhere the victim satthe couch
mattress,aircoveringon the sheet theHe also a stainQ-Tip.wet observed

anda.m., the victim her11:00 bothout. At aroundhe cut that sectionand
attack, tothey thethe so wentthey should reportdecided thathusband

thethem and describedthe evidence withThey broughtstation.police
interviewed, victim underwentAfter were thetheytoincident a detective.

ofof the insidevaginalon a swab takenexamination. Testsa sexual assault
of one ofpresencetheduring the revealedvaginathe victim’s examination

sperm.the defendant’s
to contact theattemptingwasthat the defendantpoliceThe learned

the defendant andtelephonetovictim, they arrangedand for the victim
During theknowledge.withouttape-record the conversation his

priorof thehave little recollectionthe defendant claimed toconversation
he done. Theanything mayfor haveevening repeatedly apologizedand

blunt, justand to us all astated, right“To come out be savedefendant also
it, honest, anythingI think if I have doneof to wouldbunch bebulls—

like, know, probablyI like aprobably wouldn’t much more than don’tbe
Iyou know what mean?”finger,

of feloniousaggravatedThe defendant was indicted on three counts
he committed sexualallegedsexual assault. indictments thatThe

(1) intercourse; (2) using penis, fingerhis orpenetration, by bysurprise:
intrusion, slight,to an into theany object cause howevermanipulating

(3)genital opening through cunnilingus.of victim’s and Thebody;the
inacquitted penetration byof sexual sexualengagingdefendant was

count,intercourse, charges.of other As to the secondbut convicted the two
jurors theytrial the All stated that believedpolled jury.the court twelve

digital penetration.the defendant committed
(1)noted, theargues appealAs the defendant on that: evidence was

digitala orfinding cunnilingusto that eithersupportinsufficient
(2)occurred; grantedcourt his motion topenetration the should have

the for intercourse andpenetration bydismiss indictments sexual sexual
objectpenetration using penis, finger, manipulating anysexual his orby

(3)other;of trial shouldmultiplicitousbecause are each courtthey the
the sexualgrantedhave his motion to dismiss indictment alleging

objector becausepenetration by penis, finger manipulating anyhisusing
ononly charge byhis to tried a returnedrightthe indictment violated be

(4) injury;of a the trial court erredgrandat least twelve members
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(5)victim;limiting thehis cross-examination of and he is entitled to have
tohis conviction vacated due ineffective ofassistance counsel.

We first address the defendant’s inargument that the trial court erred
refusing to dismiss the indictments because the evidence was insufficient
for the jury to have found him of either orguilty cunnilingus digital

Inpenetration. appeal evidence,an challenging sufficiencythe of the the
defendant proving fact,carries the burden of that no rational trier of
viewing in light State,the evidence the most tofavorable the could have

guilt beyond Mason,found a 53,reasonable doubt. State v. 150 56N.H.
(2003). In reviewing evidence,sufficiencythe of the we examine each

evidence,item in the context allevidentiary of the not in isolation. Id. isIt
well settled that the hasjury substantial latitude in thedetermining

of Incredibility determiningwitnesses. Id. jurywitness thecredibility,
may accept parts rejectsome and other parts testimony, adoptof and one
or another byinconsistent statements witnesses. Id.

The defendant in this case of aggravatedwas convicted two counts of
632-A:2,1(i). 632-A:2,felonious sexual assault by surprise. See RSA RSA

I(i) provides that:

A person is of theguilty felony aggravatedof felonious sexual
ifassault he inengages penetrationsexual with another person

anyunder of followingthe circumstances:

(i) byWhen the actor ... of surprisethe element is able to cause
sexual penetration with victimthe before the victim has an
adequate chance to orflee resist.

willWe examine the cunnilingusdefendant’s convictions for and digital
inpenetration penetration”turn. is“Sexual defined to include

V(b) (1996).632-A:1,“[cjunnilingus.” RSA “Cunnilingus commonlyis
tounderstood mean stimulation of the or with orlipsvulva clitoris the

omitted).Mason, 150 N.H. attongue.” 57 (quotation The defendant argues
that the conviction for sexual penetration by cunnilingus must be reversed

provebecause the State failed to that “actual contact ... thebetween
lips tonguedefendant’s or and vagina[victim’s]the See[occurred].” State

16, (1997)v. Zeta Fraternity,Chi 142 N.H. (ample23-24 evidence for the
to thatjury cunnilingusfind occurred tomultiplewhen witnesses testified

of physicalobservations direct contact aguests’between faces and
area).dancer’s genital disagree.We

no testimony anyoneWhile there was direct that observed the defendant
contact with hisvagina lips tongue, presentthe victim’s or the State did
circumstantial evidence of that contact. theBecause evidence in this case



except inguiltcircumstantial, all rational conclusionsit must excludewas
(1985).Smith, 433, 436127 N.H.v.to convict. Stateto be sufficientorder

conclusion has beenpossibleanalysis everyis not whetherproperThe
upon theexcluded, rational conclusions basedotherbut rather whether

(1999).638, 658Cobb,143N.H.State v.been excluded.evidence have
headto theHere, awakeningto find defendant’svictim testifiedthe
alsochinknees, mouth and were wet. Sheand that hisherbetween

a amount ofwet, largewasand that therevaginathat her wastestified
wipetotestified that the tissue usedAdditionally, serologiston afluid her.

for and thepositive salivagenitalfluid from area testedthe her
semen, of the and sheet. TheQ-Tipsas at least one thedefendant’s did

inchin and the saliva themouth andaround the defendant’swetness
the mouth madefindinga that defendant’svaginal supportvictim’s area

wetFinally, genitalvictim’s area wasvagina.with the victim’s thecontact
semen, haddemonstratingthe that the entire incidentwith defendant’s

ofwas in a state sexual arousal.occurred while the defendant
the on the sheet and victim couldarguesThe defendant that saliva bed

expert was unable toserologyhave from the victim herself. While thebeen
saliva,a of the the notpossiblerule out the victim as source defendant has

to the could haveproffered any rational as how victim’s salivaexplanation
Instead, givengenital sleeping.to her area while she wasbeen transferred

wet, conclusiononlythe mouth and chin were the rationalthat defendant’s
genitalon area came from theto drawn is that the saliva the victim’sbe

himself.defendant

Therefore, thetestimonythere was no direct thatalthough
area,genitalor with the victim’slips tonguedefendant’s came into contact

ample concludingfor that theprovides groundthe circumstantial evidence
genitalmouth came into contact with the victim’s area anddefendant’s

conclusions, guilt.exceptexcludes all rational
penetration.the conviction for digitalnow examine defendant’sWe

intrusion,penetration” “[a]ny slight,is howeverdefined to include“Sexual
into anal of theany part body genital openingsof of the actor’s ... or

V(e) (1996). Furthermore,632-A:1, “[g]enitalbody.”victim’s RSA
genitalia including,external but not“means the internal oropenings”
minora, vulva, orto, urethravagina, majora,limited the labia labia

(1996).632-A:1, argues that theperineum.” RSA I-b The defendant
be the State faileddigital penetrationconviction for must reversed because

disagree.penetration actuallythat “some occurred.” Weto demonstrate
Fennell, (1990), that testimonyIn v. 133 N.H. 402 we determinedState

in to“put finger my tryingfrom a victim that the his findchild defendant —
hole,” it,” angoeshe it “he formedmy and that when found around
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insufficient tobasis determine that the penetrateddefendant digitally the
Fennel, Chamberlain,victim. 133 N.H. at 408-09. inSimilarly, State v. we

determined that a child explanationvictim’s that the defendant rubbed
lotion on opening vaginathe sides of the of her allegedly helpto heal a
rash, not in the opening,but was insufficient to hissustain conviction for
digital Chamberlain, 414, (1993).v.penetration. State 137 N.H. 416-17 We
stated, “The child onlyvictim not failed to that thetestify defendant had

her,penetrated she that theexplicitly putstated defendant did not his
finger concluded,in her Id. at 417. ifopening.” We the“Even child’s
representation interpretedcould be so as implyto that thebroadly

touched the internal sides of her genital opening,defendant this mere
implication, lightin testimony,of the child’s entire apermitdoes not

of guilt beyondrational afinding reasonable Id.doubt.”
first note that and interpretedboth Fennell ChamberlainWe former

(1986),RSA 632-A:l to thepriorwhich was enactment of a definition of
“genital opening” specificallynow genitalia.that includes external We

decide, case,need not in this whether definition “genitalthe current of
opening” would for touchingallow conviction the of the of orexternal sides

genitalarea around the opening because we that the evidencefind
presented that the touching beyondestablished went that inindicated
either Fennell or Chamberlain.

The in presentvictim the case described the sensation she felt as
other“comparing times that I’ve been myintimate with husband and it not

comfortable,being fingershis are I comparewhat can it with. onSo that
night I it fingersbelieve was that gave[the defendant’s] hurt.” She
conflicting astestimony originated,to where the atpain pointone
describing it “inoccurring vagina,”as but during[her] cross-examination
“like a on vagina.”scratch the outside of [her]

that,presented call,Evidence during tapedwas the phone the defendant
stated, “I if Ithink have done anything probablywould it wouldn’t be

like, know,much more than I don’t aprobably finger.”like The
ofdescriptiondefendant’s events thecorroborated victim’s direct

testimony uponthat she his finger Finally,felt her. the thesensation
victim felt would have occurred to theclose the defendant hadtune
ejaculated, a sperm, defendant,and tosingle belonging the foundwas
inside the victim’s vagina.

that,conclude unlike specific testimonyWe the victims’ in
Fennell,Chamberlain and the victim’s intestimony this case did not

negate possibilitythe that the the ofdefendant touched internal sides her
vaginal as canopening, one touch the internal of vaginal opening,sides the
while, time,the still portionsame touch the outside or outer of theat
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onlynot the victim’ssupported byFurthermore, the case isState’svagina.
defendant, verbalof hissensation, arousal thebut also the sexual

vagina.the victim’s Oneevents, sperm found insidedescription of and the
the andconclude, of all factsexaminationthroughrationallycan

intrude,fingerhis tocase, that the usedof this defendantcircumstances
Therefore,vagina.of“internal sides” the victim’sslightly, into thehowever

beyond a reasonablehave concludedjurythat a rational couldwe find
the victim.finger penetrateto sexuallythat the used hisdoubt defendant

inthe “the trial court erredon is thatappealThe next issuedefendant’s
rightsin of hisviolationmultiplicitousto dismiss the indictments”refusing

CONST, 16;I, U.S.pt. art.the State and Federal Constitutions. N.H.under
V, underVI, address the claimamends. We first defendant’sConst. xrv.

v.for Stateguidance only.authorityConstitution and cite federalthe State
(1983).Ball, 226, 231-33124 N.H.

I, anHampshire protectsof ConstitutionPart 16 the NewArticle
for themultiple punishmentsandagainst multiple prosecutionsaccused

(2002).Currier, 203, may,206 The148 N.H. Statesame State v.offense.
that thehowever, multiple constitutesimultaneously prosecute charges

transaction, itsingle providedact or that seeksuponsame offense based a
distinct, ofa alternative methodsingle charge allegesa conviction and each

recognitionpracticalThe rule thecommitting uponthe offense. Id. rests
known, andmay completelytrial not be whenthat before the evidence

Seeinterpretations and inferences.mayintroduced alternativesupport
(1985).Allison, 111, themay require113 The trial courtState v. 126 N.H.

refuses,or, if maythe Statechargesto elect between alternativeState
multipletrial counts or indictmentscharges, uponsome of the whenquash

theprepareto to meetabilityeither the defendant’sprejudicewould
ability intelligentlyto them andcharges or the deal withjury’s

(2000).673, 676Nickles,v. 144dispassionately. State N.H.
that sexual intercourseallegingThe contends the indictmentdefendant

or thepenetration by penis, finger,theallegingand the indictment sexual
multiplicitous theybecausemanipulation objectof were bothany

act, i.e., ofby the usepotentially penetrationthe sexualdescribed same
however, making chargingthat itspenis. argues, “[i]nthe The State

mightthedecision, possibility juryto for the that bewanted account[it]
orpenetration by penis finger[,]that occurred at least the butunanimous

that,on contends “in thatbody partwhich was used.” The Statebe divided
event, andseparately using penisif the with hischargedhad defendant[it]

despiteoffinger, acquitted chargesthe would have been bothdefendant
Thus,that the element of occurred.”jury unanimity required penetration



the State contends that it drafted its to incorporateindictment andpenile
digital penetration as alternative of thecommittingmeans same act.

The defendant’s contention rests theupon possibility jurythat the
may guiltyhave found the defendant of penetration byboth sexual sexual

penetration byintercourse and sexual the of the penis,insertion thus
potentialacreating that the defendant could forpunishedbe twice one

offense. rejectWe the notargument jurydefendant’s because the did
intercourse,convict the defendant of the crime of bysexual assault sexual

and thus the not punisheddefendant has been twice for the same offense.
out,As pointsthe State is“the defendant not entitled to the heremedy
allegedseeks because the jeopardy alreadydouble violation has been

inresolved his favor at trial.”

however,argues,The defendant that by pursuing charges fortwo
act,potentially maythe same the in a injuryState have left the situation

it that,which would reach a “compromise byverdict” assuming with two
thecharges pending, defendant must have been of at Theguilty least one.

defendant argues “by allowingfurther that both of the toindictments be
presented to jury, jurythe the could have operatingbeen under the

impressionmistaken that the committed two acts[defendant of sexual
penetration.” find arguments unavailing jury,We these the uponbecause
being polled, unanimously thatstated the defendant was ofguilty digital
penetration. Furthermore, the pointed digitalevidence toward

Thus,penetration. given jurorthat no found the guiltydefendant as the
of penile penetration,result the of apotential possible overlapeffect

twobetween the indictments not manifest in jury’sdid itself the verdict.
As the Federal greaterConstitution offers the defendant no protection

than circumstances, Currier,does our State Constitution under these see
206;148 Blockburger States, 299, 304 (1932),N.H. at v. United 284 U.S. we

reach the same under theresult Federal Constitution as do under thewe
State Constitution.

arguesThe defendant next that the indictment violates his toright be
I,only charges by grandtried on juryreturned a under Part Article 15 of

the HampshireNew Constitution. The defendant argues that because the
indictment sexualalleged penetration through penis,the use of fingerhis
or the ofby manipulation object, it isany “impossible to tell whether the

actually[defendant was convicted on charges by grandthe returned the
jury.” It a everyis doctrine of and commonEnglish American law that
indictment grand jurymust found a notby “composedbe of less than
twelve, nor than twenty twelve,more three ... and ofthe concurrence at
least, of panel, necessarythe is findingto the of an indictment.” v.State

(1853)Symonds, 130, 130 added);(emphasis McNamara,36 Me. 1 R. NEW



387

Hampshire 20.04,§ atPractice, Practice and ProcedureCriminal
Albee, 61(1896);State v.495, 497-98(2003); v. 68 N.H.Gerry,see State439

(1957)330, 346Groban,re 352423, (1881); also In U.S.425 seeN.H.
(R.I.Governor, 487, 4894 A.2dJ., OpinionIn to the(Black, dissenting); re

itthe makes1939). of indictmentwordingthat theThe contendsdefendant
thatjurors concurredgrandwhether at least twelveto concludeimpossible

orpenetration,acts, ie., digitalpenile penetration,allegedof the threeone
therefore,occurred, and,object,an hadmanipulation ofpenetration by the
of a crimewas convictedthe defendantto whetherdetermineimpossible

charged.he waswith which
ofGreene, (1993),dealing requirementwith the137 N.H. 126In State v.
ofmeansbetween thejury, distinguisheda weunanimity petitfor

beyond a reasonablerequiring proofand elementsa crime thecommitting
committedGreene, alleged that the defendantIn the Statedoubt.

(1) an officer in thepunchingby three blows:separatecontactunprivileged
(3) an(2) torso; kickingin and officer abouttheface; an officerpunching

jurytheThe trial court instructedGreene, N.H. at 127-28.body.the 137
if it ofanyassault foundsimpleofguiltyit find the defendantthat could

occurred, of it was unanimousregardless whetherthree hadthe contacts
court, weIn the trialreversingoccurred. Id. at 128.as to which contact

if the alljury hadproperconviction would have beenstated that “[a]
face,in theinstance, struck the officer butfor that the defendantagreed,

atthe or knee.” Id.occurred from fistas to whether the blowdisagreed
have been a verdictunassailable would“[a]lso129. stated thatWe further

torso,to the officer’son that a blow was struckagreementof basedguilty
theof that causedbody partas to the the defendantdisagreementdespite

Id.blow.”

Greene,in believe that thejurythe weAlthough petitwe dealt with
case,In theapplicable grand jury. presentto a theanalysis equallyis

genitalof victim’salleged only penetrationone sexual theindictment
thein Greene. The elementmultiple allegedthe contactsopening, unlike

occurred,penetrationaproveto in this case was that sexualState needed
merelyalleged penetrationthe that occurredbywhile method which

Thus, thecommitting prohibited grandof the act.the meansestablished
orbody part object byto on the used theagreedid not havejury

therather to concur thatpenetration,to commit the but haddefendant
grand jury agreed uponof had occurred. Because thepenetrationelement

ofthe convictedit is clear that defendant waspenetration,element ofthe
Therefore, reject argument.the defendant’scharged offense. wethe

limitinginon is that the court erredappealThe defendant’s next issue
I, 15in of of thethe victim violation Part Articlerighthis to cross-examine



New Hampshire Constitution and the Sixth and Fourteenth Amendments
.of the Constitution. The torightconstitutionalFederal cross-examine

inwitnesses cases is fundamental and the rightadverse criminal includes
to aimpeach credibility throughwitness’s cross-examination. State v.
Locke, (2002).1,149 11 In determining ofthe limits cross-­N.H.
examination, a confusion,trial court must prejudice, delaybalance the and
of proffered testimony againstthe its probative Althoughvalue. Id. the
trial court has in determiningbroad discretion scopethe of cross-­
examination, it notmay completely a defendant todeny rightthe cross-­
examine a witness a properon matter of Id. ainquiry. Once defendant has
been permitted however,a level of inquiry, thethreshold constitutional

satisfied, judge’sstandard is and the limitation of cross-examination
thereafter is measured anagainst unsustainable exercise of discretion

Thus,standard. Id. when the record reveals that a threshold oflevel
inquiry allowed,was upholdwe will the trial court’s decision thelimiting

ofscope further unless the defendant demonstrates thatcross-examination
rulingthe court’s clearlywas untenable ofunreasonable to the prejudiceor

his case. Id.

that,The arguesdefendant uponbased the victim’s husband’s
testimony in a pre-trial deposition, he should have allowed tobeen
question the victim about her husband’s and the prior drugdefendant’s use

apartment.át the find the argumentWe defendant’s unpersuasive.
While the victim’s depositionhusband’s demonstrated that the

defendant and the husband had marijuanadrunk alcohol and smoked at
the onapartment tenapproximately prior occasions, innothing the
deposition that the victimindicated had herself drunk alcohol or smoked
marijuana on those or illegaloccasions that the activity any waywas in

any Indeed,connected to activity. indicated,sexual as trialthe court it
case,“quantumwould be a inleap,” this to make such a connection.

Furthermore, victim,there was no evidence that the the or herdefendant
marijuana incident,husband smoked on nightthe of the or anyonethat

other than anythe defendant drank alcohol.
The defendant argues that the introduction of the priorevidence of the

drug use would have him toallowed discredit the victim’s testimony
because she had druglied about that in deposition.use her The record
reflects, however, that the defendant was able to ask victimthe about lies
she told at the deposition, and thatspecifically previousshe lied about
police Thus,contacts and lied about her past.husband’s it is clear that the
defendant was to make aable sufficient threshold of toinquirylevel
discredit the in eyes jurywitness the of the and to establish that the victim
lied deposition. unclear,at her It is and the defendant makes no persuasive
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herto to her lie aboutpointspecifically neededwhy heargument,
testimony.hereffectivelyto discreditdrug useprevioushusband’s Cf.

(2001)115, that the defendantEtienne, (holding146 N.H. 118v.State
a civilpendinga aboutquestionto witnesshave been allowedshould

gain.)of financialhopeto thepotentialinto bias dueinquirematter to
of the defendant’sscopelimit thedecision tothat the court’sWe find

ofa sustainable exercisethe constitutedof victimcross-examination
greaternotheoffers defendantAs the Federal Constitutiondiscretion.

circumstances, seeConstitution under thesethan does our Stateprotection
(1st22,F.3d 36 Cir.Locke, 11; Callipari,v. 368N.H. at United States149

as we do2004), the Federal Constitutionsame result underwe reach the
under the State Constitution.

denyingin histhe trial court erredthatFinally, arguesthe defendant
incounselassistance ofupon ineffectivefor a new trial basedmotion

I, Hampshire15 of the NewPart Articlerightof his underviolation
of the UnitedFourteenth Amendmentsand the Sixth andConstitution

for ineffectivea claimsuccessfullyTo assertStates Constitution.
counsel’scounsel, a must first show thatdefendantassistance of

and, second, that counsel’sconstitutionally deficientrepresentation was
of the State v.the outcome case.actually prejudicedperformancedeficient

(2002). that is662, have broad discretionrecognized148 N.H. 664 WeRoy,
in and the defendantdetermining strategy,trialtrial counselpermitted

strategythat counsel’s trial waspresumptionthemust overcome
to thehigh degreeId. a of deferenceadopted. affordreasonably We

counsel, varietyin mind ofbearingof trial the limitlessstrategic decisions
Dewitt,must make. v.that counsel Statestrategic and tactical decisions

(1998).24, reasonablyare entitled to30 defendants143 N.H. Criminal
counsel, tactics,in orof not trialperfectionassistance butcompetent

success. Id.
statement, totrial counsel referredopeningthe defendant’sDuring

during pre-trialhismade the victim’s husbandbycertain statements
inThe refers to one such statement which trialdeposition. defendant

stated,counsel, expected testimony,in toattempting characterize the
anybody up. upinto without He endedgot waking“And somehow he bed

Actually,her.my legs performedand oral sex onopening up [thewife’s
heup [the defendant]he wakes thinks he seessayshusband]victim’s when

byoral on hisperforming surprise.”sex wife
by trialthis statement and others referred toarguesThe defendant that

ofthe victim’s version events.inculpatorycounsel were and corroborated
Further, tonecessary to refer thethat it was notarguesthe defendant

Thus,testify.the not thevictim’s husband didstatements because
onlyserved to corroborateopeningcontends that the statementdefendant
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version, anythe victim’s of without in way helpingevents to discredit the
testimony.victim’s or her husband’s potential

The counters the argument merelyState that defendant’s “is a hindsight
characterization of trial counsel’s actions ... trial[and that] counsel[w]hen

statement,actually made his opening victim’s likely[the husband] awas
witness.” The State contends that because defense counsel was ofaware
the victim’s likely testimonyhusband’s the powerfuland corroboration

provide,that it could defense counsel tosought undermine that effect with
opening Thus,his attack on the victim and her pointshusband. the State to

another of theportion opening statement in which defense counsel states:

State,You have two the twopeople, key witnesses for the saying
I don’t know what happened. Somebody had oral sex with me or
maybe methey fingers.touched with their gotYou’ve the

sitting righthusband there six away, sleeps throughinches the
Thatthing. implausible.whole is That is completely not credible.

sober,The idea that iseveryone headed,there clear makes no
sense.

Thus, that,the State givenconcludes the limited options available due to
defendant,the evidence against the trial reasonablycounsel chose to

assert “thethat defendant was somehow advantagetaken of while he was
allegedly drugsunder the influence of and alcohol.”

We withagree the State. The victim’s husband was to testifyavailable
and could have provided testimony corroborating the events that occurred
immediately theafter victim woke him. Defense counsel’s reference to the

events, context,victim’s husband’s version of taken in merely toattempted
potentialdiscredit the testimony.

Even if we assume that defense counsel should not have made reference
events,to the victim’s husband’s version of the defendant has not

prejudicedemonstrated that actual occurred. To demonstrate actual
prejudice he must show that isthere a probabilityreasonable that the

of Sanchez,result the proceeding would have been different. State v. 140
(1995).162, 163N.H. A probabilityreasonable is a sufficientprobability to

inundermine confidence the outcome of the case. v. Wisowaty,State 137
(1993).298, 302N.H.

openingTrial counsel’s statement notis evidence. 148 atRoy, N.H.
664. mayWhile there be duringreferences made an opening statement

so prejudicialare that a defendant’s rightsconstitutional arethat
implicated, we notdo construe counsel’s references here to the victim’s
husband’s tostatements be such a case. id. at AlthoughSee 664-65. defense
counsel could tohave waited determine whether the State would thecall
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the andpreempt victim’stotestify, his decisiontovictim’s husband
version ofto theirdiscreditby attemptingtestimonypotentialhusband’s

Furthermore, no actualtactical decision.a reasonableevents constituted
ofbecause, the victim’s versiongivenhas been demonstratedprejudice

statements,recordedevidence, and the defendant’sevents, the scientific
defendant, leaving no reasonableto theconvictamplewas evidencethere

would underminein the statementopeningthat the referencesprobability
of the case.in the outcomeconfidence

greater protectionnooffers the defendantAs the Federal Constitution
664;circumstances, atsee id.under theseConstitutionthan the State

Smith,(1984); 539668, Wiggins v.466 687Washington,v. U.S.Strickland
under the Federal(2003), the result510, we reach same521U.S.

as we under the State Constitution.doConstitution

Affirmed.
Duggan Galway, JJ.,Broderick, Nadeau, and concurred.C.J., and
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