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(Orville II, assistantB. FitchgeneralKelly Ayotte, acting attorneyA
for State.orally),on and theattorney the briefgeneral,

defender, Concord,of on theappellateassistantMcLaughlin,Chris
plaintiffs.for theorally,brief and

the court onareNADEAU, cases beforeconsolidatedJ. These
Sup. R. The plaintiffs,Ct. 9.ruling.without Seetransferinterlocutory

ato vacate bailsoughteachKelly,and RichardDavid Follansbee
2003).(Supp.to RSA 597:20pursuantfee chargedcommissioner’s

DistrictPlymouth and Lebanonbyof motions thedenial theirFollowing
inof mandamusfor writsCourts, plaintiffs petitionsfiledrespectively, the

Theof 597:20.constitutionality RSAthesuperior challengingthe court
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courtsuperior converted the petitionsmatters to for declaratory judgment
joinedand them for proceedings.all further

9, J.)Pursuant to Supreme (Morrill,Court Rule the Trial Court
followingtransferred the toquestion this court:

597:20, entitlingWhether R.S.A. bail tocommissioners a $30
bail,fee upon I,setting guarantee partviolates the of article 14 of

the New Hampshire Constitution that “[e]very subject of this
state is to remedy, byentitled a certain having recourse to the
laws, injuriesfor all he receive inmay person,his orproperty,
character; justiceto rightobtain and freely, beingwithout

it;obliged purchaseto completely, denial;and anywithout
promptly, and without delay; conformably to the laws”?

I,We conclude that the statute does not violate Part Article 14.
Bail ofjusticescommissioners are the andpeace quorum appointed by

superiorthe court or a district court “as commissioners authorized to fix
provided 597:15, (2001).and receive bail” as in chapterRSA 597. RSA :15-a

A person arrested for a may,bailable offense at any priortime to his
arraignment, apply commissioner,to bail byhave determined a bail iswho
empowered to “fix the amount of and receive inbail the same manner as

do,mightthe court inexcept cases provided byfor RSA 597:4.” RSA
(2001).597:18 RSA a597:20 authorizes fee for bail commissioners as

follows:

. The bail commissioners in such shallcases be entitled to a fee
However,of clerks of court or of their$30. members staffs who

are bail shallcommissioners be entitled to collect onlysuch fee
when called while not on duty. jurisdictionsactive In where the

officer,bail commissioner is a full-time police constable,salaried
sheriff, sheriff,deputy policestate oremployee, anyone else
authorized to execute police powers, personsuch shall not receive
the section,fee in thisestablished but instead such amount shall

citybe remitted to the or intown which the ... district court is
situated.

RSA 597:20.
plaintiffsThe contend that 597:20 isRSA unconstitutional itbecause

requires judicialthe ofpayment a fee to a officer for aholding hearing and
issuing a They arguedecision. also that RSA 597:20 violates the equal

I,protection ofcomponent Part 14Article it personsbecause treats
arrested for differentlybailable offenses depending upon whether court is
in session when they are willarrested. We address the equal protection
argument first.
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I, “is14 of our State Constitutionthat Part ArticlehaveWe observed
litigantsallimpliesit thatclause in thatequal protectionanbasically

forrelief and defensemay to the courts both forappealsituatedsimilarly
and without discrimination.”protectionand with likeunder like conditions

omitted).(1977)Basinow, 176, 177 haveWe(quotationsv. 117 N.H.State
analysis, it withharmonizingrecently equal protectionclarified ouralso

H., 634,N.H. 638-39courts. See In re Sandra 150bythat used the federal
(2004). the appropriatethat we “first determineanalysis requiresThat

scope of the State-­by the andexamining purposeof reviewstandard
Id. at 637rights affected.”classification and the individualcreated

omitted).(quotation

or aaffectingclassesupon suspectClassifications based
tosubject exacting scrutiny;to the mostright arefundamental

muster, justified compellingathey bymust bepass constitutional
necessary to theand mustgovernmental interest be

Classificationsaccomplishment legitimate purpose.of its
andmust be reasonableinvolving important rightssubstantive

havingdifference a fair and substantialupon groundrest some of
object legislation____Finally,of the absent somerelation to the

a substantiveinfringement right, importantof fundamental an
classification, therecognized suspectofright, or someapplication

is ofapplied rationality.standard to be thatconstitutional

omitted).and(quotationsId. at citations637-38
absolute,bail, although is arightthat “the to notplaintiffs argueThe
and affects aby the and Federal Constitutionsright protected both State

Therefore, scrutinythatliberty theyinterest.” contend strictsubstantial
State,The on theconstitutionality.used to evaluate the statute’smust be

hand, arightat is not the to bailother asserts that the interest issue
fee,determination, which is notliabilitythe for the bail commissioner’sbut

explains:a interest. The Stateliberty

in of a baillight requires597:2 read RSA 597:18RSA
forappliesto bail for an arrestee who a bailcommissioner set

Atdetermination, who is to the fee at that time.paybut unable
most, payon the to theimposes liability597:20 a arresteeRSA

at some future time.$30

(2001)Handbook, which 597:18-aThe Bail Commissioner’s under RSA
commissioners,all “Under noprovidedmust to bail states:be

because therightcircumstances should an accused’s to bail be denied
The handbook furtherpayaccused cannot the bail Commissioner’s fee.”

bail,settingif the at the time ofprovides paythat an accused cannot fee



the maycommissioner either waive the orfee make arrangements with the
for payment.accused later The pointsState also out that in these

fee,plaintiff paidconsolidated cases neither the yet each areceived bail
determination. State arguesThe therefore that the rational basis test

Weapplies. agree with the State.
Supreme Kuebel,The Court addressed a similar issue in Schilb v. 404

(1972),U.S. 357 which involved Illinois providingan statute for the
retention, satisfied,after of athe conditions bail bond had of 1%been of

Schilb,the bail amount as “bail bond costs.” 404 (quotationU.S. at 361
omitted). In conducting protection analysis,an equal the Court stated:

not all anyare at concerned here with right[W]e fundamental to
bail or any Eighthwith Amendment-Fourteenth Amendment

ofquestion concern,bail instead,excessiveness. Our is with the
1% cost-retention Thisprovision. smacks of administrative detail

procedure hardlyand and is to be classified aas “fundamental”
orright uponas based criterion.any suspect

Mat 365.
fees,In other tochallengesconstitutional bail courts have also found no

where, here,liberty implicated plaintiffsinterest as the alleged no actual
deprivation libertyof on ofbehalf themselves or others. See Broussard v.

(5thOrleans, 644, denied,Parish 318 Cir.),F.3d 651 cert. 539 915U.S.of
(2003) (Eighth claim);Amendment see also PayneEstate v. Grantof

(Ind.County Court, 508 N.E.2d App. 1987), denied,1331 Ct. cert. 488 U.S.
(1988).853

here,Because we find no right libertyfundamental to implicated we
employ H., 638;the rational basis test. See In re Sandra 150 atN.H. see

Schilb,also 404 U.S. at 365. The arguesState that the fee “rationallyis
legitimaterelated to the State’s makinginterest in an expedited bail

hearing available 24 hours adaily, days personsseven week to arrested for
offeringbailable offenses.” We note that such bailexpedited hearings

primarily advances the in obtainingarrestees’ interest immediate release
from “It longdetention. has recognizedbeen that governmental
undertakings can properly supportedbe in by chargeswhole or in part

uponmade those who avail themselves of the advantages thereby.offered
chargesSuch must a expensebear relation to the of therendering

(1969) (citationsparticular service.” King, 586,Niemiec v. 109 N.H. 587
omitted). plaintiffsThe not argued thirty-dollarhave that the fee is

inexcessive relation to the service bail commissioners norprovide, do we
it to afind be so as matter of law. id. We conclude that the fee isCf.



to of a direct service to after-hoursrationally provisionrelated the
at 588.arrestees. id.Cf.

plaintiffs appear protection arguments involvingThe also to make equal
indigency, they persons similarlyconcede that class ofalthough “[t]he

First,in financialby they positsituated this case is not defined status.” a
fee,“chilling contendingeffect” of the commissioner’s that an indigent

having pay mayarrestee concerned about to a fee elect not to use the bail
They argue thoughcommissioner’s services. also that even the Bail
prohibits withholdingCommissioner’s Handbook a bail determination due

fee,inability pay policyto an arrestee’s to the “that does not have the force
best, Broussard,of law.” find these claims atspeculativeWe 318 F.3d atcf.

651, and we decline to address them on the merits.
The plaintiffs further assert that RSA 597:20 is unconstitutional under

(1979).the in State v. 119N.H. 147principles Cushing,announced Cushing
paymentheld a statute the of an feerequiring eight-dollarunconstitutional

superiorto the court for a de novo trial onjury appeal from a
misdemeanor conviction in district or municipal Cushing,court. See 119

Basinow,N.H. at 147-48. Cushing distinguished upheldwhich had an
eight-dollar violation,to afiling appeal parkingfee noncriminal see
Basinow, Cushing,117 N.H. at 177-78. See N.H. at117 147-48.Basinow

I,filingreasoned that the fee at issue did not violate Part 14Article of the
Constitution, abolish, fees,State which designed“was to not fixed

revenue,prescribed for ofpurposethe but the fines which were anciently
paid expedite delay Basinow,to or law proceeding procureand favor.” 117

omitted). Nevertheless,N.H. at (quotation178 in Cushing, we held that “a
criminal defendant cannot be to arequired purchase jury trial —even for

eightso nominal a sum as Cushing,dollars.” 119N.H. at 148.

plaintiffs argueThe that analogous“[t]his case is to Cushing”
because they “chargedwere with criminal rightoffenses and the affected

i.e.,aby right,the fee is constitutional the constitutional toright bail.”
(Citation omitted.) We disagree. Cushing was decided equalunder
protection principles uponbased the rightfundamental to a jury trial for
criminal defendants. See 119Cushing, N.H. at 148. have alreadyWe
determined that right bail,the at issue is not a rightfundamental to as
alleged by the plaintiffs, and that the statute does not violate equal
protection Thus,principles. reject plaintiffs’we the Cushing argument.

Finally, plaintiffsthe thatargue RSA 597:20is unconstitutional because
it involves payment judicialto a officer for aholding hearing and aissuing

They commissioners,decision. justicescontend that bail as peace,of the
“judicial rank,”are officers of Opinion Justices,inferior the 131 N.H.of

(1989)443, 448 omitted),(quotation and brackets who prohibitedare under
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(1986), a feeDionne, being paidN.H. 682 fromHenry 128In re Estate of
to render a decision.

judges to beDionne, probatea statute that entitledIn we struck down
daysat onpresiding specialfor sessionsby party partiesa orcompensated

Dionne, 128regularlycourt sat. Seeprobatethan those on which theother
forcompensating probate judges“method ofheld that thisN.H. 683.Weat

is thereforejustice,the of andpurchasesmacks ofspecial sessions
recognized,Constitution.” Id. at 684.WeHampshireanathema to the New

“does notBasinow, I, Article 14 of our State Constitutionthat Partciting
filingin with thefilingof fees connectionthe reasonableprohibit payment

Nevertheless, wein courts.” Id. at 684-85.appealsof and ourcases
a injudgethe of a fee topaymentthat it does “forbidconcluded

judicialarenderinga session andholding specialof hisconsideration
atparty.”decision for a Id. 685.

State, hand, analogousthat this case is moreon the other contendsThe
Witte, (1985),126 N.H. 702 than Dionne.Christyto Tessier v.&

that 597:20 is not unconstitutionalarguesState RSASpecifically, the
a commissioner isbyfor a determination of bail bailapplicationbecause

in notwaiting arraignedof to be court “does“optional,” and the alternative
impose delay.”an unconstitutional

Tessier,Dionne, which described asChristyIn & wedistinguishedwe
partieswhenpractice compensating specialof masters“upholding [the]

Dionne,in services.” 128 N.H. atgenuine usinghave choice such master’s
ofappointment specialTessier involved theSpecifically, Christy685. &

masters inbyin marital noted that most cases heardmasters cases. We
by theregular compensatedcourt come masters who aresuperior “before

Tessier,Christy & 126 N.H. atexpense parties.”at no extra to theState
Nevertheless, offrequent object appointingthat “a704. we observed

to accommodate theparticularin cases isspecial by agreementmasters
judicial systemthanscheduling preferablemore theparties specialwith

Id.ordinarily provide.”would
stand, that itrecognizedto wepracticeallowed the but becauseWe

id.,improper purchase justice,”to an of weappearing“runs the risk of be
of Id. at 705.appearance impropriety.to avoid the Weimposed safeguards

fee,his share of the master’schargedthat a client can be withheld before
purpose appointingin “that he understands the ofwritinghe must indicate

a Id.compensating specialand master.”

Christytoanalogousthat this case is moreagreeWe with the State
it clear that thenoted in Dionne that was& Tessier than Dionne. We

of thegeneralfor the sessionsdays by legislaturenumber of set the
needingto accommodate all of the mattersprobate'courts was insufficient
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contrast,Dionne,to 128 N.H. at 684. Income before those courts. See
no that for a offense who chosethere is indication here an arrestee bailable

to for a or not receive a bailregular timelywait court session would could
case,In to availparties by choosingdetermination. this the incur a fee

a specialthemselves of accommodation for their convenience.
Tessier, however,in Christy may presentLike the situation & this case

appearing improper purchase justice,” Christy“the risk of to be an of &
Tessier, Therefore,126 N.H. at 704. the toimpose following safeguardswe

that The must inform arrestees of theappearance.avoid bail commissioner
if not tothey theydate could come before the court choose have bail set.

The bail commissioner must also hold a bail whether the fee ishearing
not,paid or and must inform that a will be heldhearingarrestees

regardless of the is must alsopaid.whether fee The bail commissioner
bail,inform that if they pay settingarrestees cannot the fee at the time of

fee may paid indigency.then the be over time or it will be waived for
conditions,theseWith we conclude that RSA 597:20 does not violate

I,Part Article 14 of our plaintiffsState Constitution. Because both
fee,received a bail determination paying Kellywithout the has received

written confirmation that the attemptbail commissioner will not to collect
him,the fee from and has not indigent,Follansbee claimed to be we

remand with toinstructions dismiss their petitions.

Remanded.

DugganBroderick, C.J., Dalianis, Galway, JJ.,and and concurred.

Carroll
No. 2004-023

CorporationGordonville N.V.

v.

PartnershipLR1-A Limited

17, 2004Argued: June
31, 2004Opinion AugustIssued:


