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McLane, Middleton,Graf, P.A, (JackRaulerson & of Manchester B.
brief,Middleton and Scott H. on theHarris and Mr. orally),Middleton for

plaintiff.the

Wensley, Azarian, P.L.L.C.,& of (DanfordWirth Rochester WensleyJ.
on the brief fororally),and the defendant.

C., (DomSpellman,Bansmeier & P. of Concord S. DAmbruoso and
T. brief),John Alexander on the for the TelephoneNew Hampshire

Association, as amicus curiae.

DUGGAN, plaintiff,The England, (Verizon),J. Verizon appealsNew Inc.
(T. J.)a Superior Nadeau,decision of the defendant,Court ruling that the

ofCity (city),Rochester imposecould a real estate tax on Verizon for its
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the trial court’sarguing thatcross-appeals,Thepublic ways. cityuse of the
in waspartfor taxpetitions abatementgrantdecision to Verizon’s

partin and remand.part,in in reversepart,erroneous. affirm vacateWe

I. Facts

City& Tel. Co. v.after N.E. Tel.againThis is us remand.case before of
(Rochester T).(1999) aonly historyrecite briefRochester, 144 WeN.H. 118

necessary appeal.of to decide thisthe facts
ofto residents thetelecommunications services theprovidesVerizon

(1993), obtained119. with 231:161 Verizoncity. Id. at In accordance RSA
wires,of cables and othercity poles,for the itsplacementlicenses from the

highways.on Id.equipment city-maintained
publicof works1996, and commissionercity managerIn March the the

licenses to includepolecouncil to amend Verizon’spetitioned citythe
(amended 1993, 1999, 2002),1(b) (1991)72:23, whichfromlanguage RSA

publicfor its use of theto real estate taxespaywould Verizonrequire
1996, thatmayor cityId. and the council determinedIn theways. August

and thegrantedlicenses to be amendedgood requiredthe thepublic
petition. Id. at 119-20.

superiortoand council’s decision themayor citytheappealedVerizon
for1997, Verizon’s motiongrantedIn June the courtcourt. Id. at 120.

(1) not leases orheld that: licenses weresummary judgment and Verizon’s
(2)72:23,1(b); publicthethe of andagreements meaningwithin RSAother

cityId.to amend licenses. Thegood citydid not the Verizon’srequire
appealed.

held that Verizon’swe the trial court’s decision. Weappeal, reversedOn
publicuseagreements occupy propertyto andpole licenses constituted

therefore, 72:23,1(b) Id. at 121.Weand, applicable.of werethe terms RSA
atrequired public good.the Id.byalso held the amendments werethat
itcourt’s order insofar as122. we reversed the trialAccordingly,

foramending licenses and remandedprohibited citythe from Verizon’s
proceedings.further Id.

remand, amendlawfullycourt ruled that the couldcitythe trialOn
payto to real estate taxes.pole requireVerizon’s licenses Verizon

However, acityfound the “failed to followthe trial court also that
the marketregardingin its conclusionsrecognized methodology reaching

result,aits Aspursuant poleof use of the land to licenses.”value Verizon’s
petitions for “to the extent that thecourt Verizon’s abatementgrantedthe

appropriatemust on antax bills ... be reassessed based[c]ity’s
This followed.methodology.” appeal

1(b)(1) 72:23, not allow theargues that: RSA doesappeal,On Verizon
(2) taxpublic city’s proposedof the theways;to tax Verizon’s usecity
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(3)Verizon;unconstitutionally singles out and the ofcity’s amendment
poleVerizon’s islicenses not consistent with the itspublic good. In cross-

appeal, citythe thatargues the trial court erred in ingranting part
petitions failed,Verizon’s for abatement because Verizon as a matter of

law, to itssatisfy burden of that it isestablishing paying more than its
proportional share of the common tax burden. We address each argument
in turn.

II. RSA 72:23

1(b)why 72:23,Verizon advances five reasons RSA does not allow the
(1)taxcity ways:to use of the public publicits its of waysuse the is a

use, (2)public one;opposed privateas to a the city cannot itestablish that
(3)publicowns the ways; Verizon has anonly intangible right to use the

public ways, as to anopposed interest in the occupation of the real
itself; (4) (5)property assessed;its use of the land cannot be properly and

the city’s “leases or other agreements” with Verizon not requiredid the
payment of a tax.

The issues raised by requireVerizon statutory interpretation. This court
is finalthe arbiter of the of the legislatureintent as inexpressed the words
of a statute considered as a Remington Howard,whole. Invs. v. 150 N.H.

(2004).653, In interpreting statute,654 a we first look to the oflanguage
itself, and,the statute if possible, construe that language according to its

plain ordinaryand Id.meaning. Where the of a onlanguage statute is clear
face,its its ismeaning subjectnot to modification. We will neitherId.

the legislature mightconsider what have said nor add itwords that did not
see fit to include. Id. Unless find that statutorywe the language is
ambiguous, we need not look to legislative intent. Id. We review the trial
court’s of ainterpretation statute de novo.Id.

arguesVerizon first that its of public ways use,use the a publicis as
opposed one, and,to private therefore,a subjectit cannot be to taxation
under the statute. disagree.We

72:23,1(b)In pertinent part, RSA states:

All leases and other agreements, the terms of which forprovide
use occupation bythe or of real personalothers or property

town, district,owned the aby city,state or school or village
district, 1, 1979,into Julyentered after provideshall for the
payment of properly personalassessed real propertyand taxes
by party usingthe or said nooccupying property later than the
due date.

1(b)language 72:23,We hold that the of RSA is unambiguous.
According to plain statute,the of thelanguage leases and other
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mustpublic propertyuse or ofpermit occupationwhich theagreements
Thereal estate taxes. statuteproperlythe of assessedprovide paymentfor

companies occupythat use orexemption privatefornot include andoes
that,Therefore,a we concludepublic service.public property provideto

legislatureto the intendedtype provided,of of service beirrespective the
publicofoccupationthat oragreements permit the usefor leases and other

of assessedpayment properlya provision requiringto includeproperty
taxes.real estate

itcity cannot establish thatSecond, argues that because theVerizon
72:23,1(b) not toway, permit citydoes therightsthe of RSApublicowns

disagree.public ways.of the Wetaxes for Verizon’s useassess real estate
to principlesadhere the setstatutory interpretation,of weIn matters

isolation;innote not construe statutesfurther that we doforth above. We
instead, statutoryto so in with the overall scheme.attempt harmonydowe

(2003).Bierman, 393, interpreting twoN.H. 395 Whenv. 150Nilsson
matter, so thatsubjecta similar we construe themdeal withstatutes which

other, toso that will lead reasonabletheynot contradict each andthey do
Id.oflegislativethe the statutes.purposeresults and effectuate

forabove, provide“which theagreementsor otherAs set forth leases
abyreal owned ...by personal propertyothers of oroccupationoruse

real andproperly assessedprovide payment... for the ofcity shall
saidby party occupying property.”the orpersonal property usingtaxes

added).72:23,1(b) (emphasisRSA
“own,”not define we look to other statuteslegislatureBecause the did

1(b)72:23, harmonyways in order to construe RSA inconcerning public
(1993)For 229:1statutory example,the scheme. RSAwith overall

public highways are created.by Specifically,the methods whichdescribes
(1)inmay any ways:it a be created one of fourpublic highwaystates that

out alayingof land eminent domain and the ofthrough taking bythe
(2) ofgovernmental authority; through the constructionhighway by some

(4)land; (3) years by public;of use the orpublic through twentya road on
398,N.H.Hampton,Polizzo v. Town 126by acceptance.dedication and of

(1985).401
the nature of thecreating highwayThe method used in the dictates

a municipalityinterest in the land. In instances wheremunicipality’s
a or the as a result of ahighway highwayreceives a deed to obtains

aproceeding, municipality acquires simplethe fee interestcondemnation
PRACTICE,LOUGHLIN,in P. HAMPSHIRE MUNICIPALhighway.the 16 NEW

(1993).45.06,§and 431Law Taxation at

hand, in instances a was[highway]On the other where
use,years public bya ofby twentyestablished dedication and



prescription by the traditional oftype layout procedureor
throughoutexercised most of the nineteenth and twentieth

centuries, municipalitythe ... not a simple[does] have fee
in [highway].interest the

Rather, instances,Id. in easement,these the “is ...highway an held in
government public.” Jr.,the ofby WAUGH,trust for use the H.B. A HARD

(1997).Road 4to Travel

plain 72:23, 1(b),to the ofReturning language RSA it is thatclear
city’s occupied bywhen a land is used or someone other than city,the the
agreementlease or citybetween the and the user or occupier must include

provisiona or occupierthe user torequiring pay real estate taxes. The
statute does not define the manner in which city land;the must “own” the

it citynor the to own inrequire imposedoes the land fee in tosimple order
statutorya real estate tax. the whole,When scheme is viewed as a

however, it legislatureis evident that the is aaware that city rarely holds
inpublic ways simple. Rather,title to the fee ofbecause the legislatively-­

ways public created,defined in which ahighways cityare hastypically
only publica inqualified property ways.interest the thusWe thatconclude

forlegislature type ownershipthe intended this of to be to allowsufficient
city to real onimpose occupiera estate taxes a user or of public ways.the

case,In presentthe the trial court stated: [c]ity‘Whatever interests the
possesses] way,or State in the ofrights those interests are for‘owned’

determiningofpurposes non-governmentalwhether thatentities use or
occupy those interests in the ofrights way paymust properly assessed real

above,taxes.” agreeestate For the reasons set forth we with the trial
court’s determination. thus conclude that theWe trial court did not err

cityit imposewhen ruled that the could a tax on Verizon.
Third, argues onlyVerizon that because it has an intangible right to use

publicthe as anways, opposed to interest in the ofoccupation the real
itself, itsproperty public ways subjectuse of the cannot properly be to the

of disagree.assessment real estate taxes. We

I,In Rochester we were to decide cityasked whether the could
require to realpayVerizon estate taxes on the land that usesVerizon

Co.,to itspursuant pole licenses. N.E. Tel. & 144Tel. N.H. at 120. We
noted polethat we “have thatimplied maylicenses not be taxable as real

ordinarilyestate because a license does not constitute a property interest.”
Nonetheless,Id. 72:23, 1(b),after careful consideration of RSA heldwe

that rightswhatever were conferred theby agreement,license the statute
subjected rights properlythose to assessed real estate taxes. Id. at 120-21.
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to alterand declineargumentalready addressed Verizon’shave thusWe
ruling.our prior

subjectbepublic ways cannotFourth, use of thethat itsarguesVerizon
its use of thetaxes becausepropertypersonalof real orto the assessment

argues thatspecifically, VerizonMoreproperlybe assessed.land cannot
to itspursuantitbecause the land usesassessedproperlyits cannot beuse

has fair market value.licenses nopole
isstated, propertyorcity’s personala realalready whenwe haveAs

or othercity, thethan the leasesomeone otheroccupied byorused
theprovide foroccupieror mustthe and the usercityagreement between

RSAtaxes.personal propertyreal andof assessed”payment “properly
72:23,1(b).

theofappraisalto a trial court’sasked reviewpreviouslywe wereWhen
for we stated:plant purposes,taxationutilityfair market value of a

a for purposesvalue as test taxationThe of marketestablishment
onlywhere aIn instances such as thisa market.presupposes

involved, difficulty, if not theis thesystemanpart integratedof
where,customer, asespeciallyanfindingof actualimpossibility

area,in ishere, surroundingthemonopolyhas a lawfulthe owner
no value into there is marketplainYet it is that holdobvious.

entirelypropertythat wouldmean valuablesuch instances would
policyaof taxation. Suchjustits share of the burdenescape

recognizingnor sense. Courtsgoodlawgoodwould make neither
allhave considered factorsaccordingly andthis have acted

a freebuyeran and seller into influence assumedcalculated
market.

(1957).142, 146Hampton, 101N.H.Co.v. NewPublic Service

articulatedprinciplesthat the werecognizedThe trial court properly
thepresent Accordingly,in the case.applicablein arePublic Service Co.

Verizon, thatbyrejected general proposition,trial the advancedcourt
value, use of the publicfair market itspublic ways have nobecause the

city trialagree with the that theproperlycannot be assessed. Weways
was correct.rulingcourt’s

Fifth, agreements”its “leases or otherargues that becauseVerizon
tax,a the cannot claim thecitythe ofrequire paymentthe did notcitywith

1(b).72:23, citythat theEssentially, Verizon contendsof RSAbenefits
ofthe its licenses.unilaterally changecannot terms

(1993) selectmen, anyafter notice to suchstates: “TheRSA 231:163
the termschangefrom time to time revoke orhearing, maylicensee and

license, Wepublic good requires.”whenever theanyconditions of suchand
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hold that this language unambiguous. plainis languageUnder the of the
statute, citya themay change terms and conditions of a license that it has

public goodissued whenever the requires.
Moreover, I,in Rochester we held that city requiredbecause the was to

implement 72:23, (I)(b),the instandards set forth public goodRSA the
required citythe to amend Verizon’s licenses. Id. at 122.

case,In presentthe trial rejectedthe court argumentVerizon’s that the
city could not unilaterally poleamend its Forlicenses. the setreasons

above,forth we conclude that this was not error.

EqualIII. Protection

Verizon equalcontends that its protection rights are being violated. See
CONST,I, 2, 12, II, 5;N.H. CONST. pt. pt.arts. art. U.S. amend. XIV.

Specifically, arguesVerizon that the hascity issued real taxestate
Verizon,assessments to not gas,but to the cable and electric companies

that the public waysuse in a indistinguishablemanner from Verizon’s, thus
itsviolating right to equal protection.

Recently, we clarified our equal protection analysis. See In re
H., (2004).Sandra that,150 N.H. 634 We noted in accordance with the

Court,United States Supreme equalthis State’s protection guarantee is
aessentially direction all persons similarlythat situated should be treated

alike. Id. at 637. “The Federal and EqualState Protection notClauses do
thatdemand a statute necessarily apply equally personsto all or require

things which are different in fact thoughto be treated in as theylaw were
omitted).the same.” Id. at 638 (quotation Where a classification

realistically reflects the fact that the two notgroups similarlyare situated
circumstances,in certain legislation’sand the differing treatment of the

groups sufficiently interest,is to governmentrelated a it will survive an
equal protection challenge. Id.

arguesVerizon that RSA 72:23 creates an unconstitutional classification
of taxpayers. This classification does not involve a suspect class such as
race, creed, color, nationalgender, origin legitimacy;or nor itdoes affect a

right. Admin.,fundamental See Dep’tEstate v. N.H. Rev.of Robitaille of
(2003).595, Thus,149 N.H. 596 in order to determine whether Verizon’s

right to protection violated,equal beingis we must apply the rational basis
test, legislationunder which is presumed to be valid and will be sustained
if the byclassification drawn the statute is torationally related a
legitimate State interest. atId. 596-97.Because Verizon is thechallenging
legislation, it has the to prove arbitraryburden that the classification is or

justification.without some reasonable Id. at 597.
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protectionon its equalthat in “order to succeedcourt ruledThe trial
that72:23, mustof demonstrateRSA Verizonapplicationto thechallenge

similarlythat aredifferently from other utilitieshas itCity treatedthe
has metassuming“Even Verizonthen stated:trial courtsituated.” The

taxits totalburden, has demonstrate thathowever, it failed tothis
of common burden.”is than its share thegreaterobligation

H., trialvacate thein In re Sandra weour decisionlightIn of recent
protection analysisthe equalfor ofapplicationand remandrulingcourt’s

is toanalysisequal protectionfirst in anstepTheset forth therein.
case, courtthis the trialof review. Instandardappropriatedetermine the

the statutewhetherbasis test to determinethe rationalapplymust
theapplyinginterest. Ingovernmenttorationally legitimaterelates a

consider whethertest, may properlytrial courtbasis therational
thebytreatmentjustify varyingthe utilitiesdifferences between

to how theinsufficiently developed respectwithislegislature. The record
for furtherwe remandConsequently,are taxed.various utilities

opinion.with thisproceedings consistent

GoodTV.Public

notpoleits licenses isargues city’snext that the amendment ofVerizon
public good. disagree.with the Weconsistent

I, tocity’s amendmentsargued proposedIn Rochester theVerizon
weretheybecausepole byits licenses were not authorized RSA 231:163

Co., atN.E. Tel. 144 N.H. 121.Weby public good.not the Tel. &required
the rule that a measure or actrejected argumentVerizon’s and reiterated

reasonablyand ispublic byin if it is not law to begoodis the forbidden
thatall of the Id. at 122. We held becausepermitted under circumstances.

(I)(b) licenses,72:23, thecity poleto Verizon’srequiredRSA the amend
amendments samepublic good.the Id. We reach therequired bywere

today.conclusion

V. Tax Abatement

in in partthe court erredFinally, city argues grantingthe that trial
forpetitions agree.Verizon’s abatement. We

order, to follow acityfinal trial court that the failedIn its the found
usein the market value of Verizon’smethodology determiningrecognized

conclusion, thepole reachingits Inpursuantof the land to licenses. this
expert, Seymour,ofupon testimonytrial relied the Charlescourt Verizon’s

ofthe amountthe the used to calculateexplained methodology citywho
city’scity. Seymourowed the testified that thereal estate tax Verizon

because, opinion,in Verizon’s real estatemethodology was flawed his
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in public ways result,interests the have no avalue. As the trial court
granted Verizon’s petitions for abatement “to the that [city’sextent the
tax must be an appropriatebills... reassessed based on methodology.”

Sanbornton, 363,In Porter v. (2003),Town 150 N.H. 369 we notedof
that disproportionality, and not ismethodology, the inlinchpin
establishing Porter,entitlement to a forpetition abatement. In the town

plaintiffs’reassessed the properties upward by Porter,waterfront 18%.
plaintiffs150 N.H. at 366. petitionThe filed a for contendingabatement

that the 18% across-the-board increase caused their toassessments be
disproportionate to thecompared assessments of ofproperty other classes
of owners within the town. Id. On appeal, plaintiffs arguedthe theythat

prove disproportionatecould tax byburdens thatestablishing the town
lacked a methodologysound when it established the assessment. atId. 368.

rejected this argument carryWe and held tothat the of provingburden
disproportionality, taxpayera must establish that the taxpayer’s property
is at a ofhigher percentageassessed fair market value than the
percentage which property generallyat is inassessed the town-. Id. We

possiblereasoned that while it is that a flawed methodology may lead to a
burden,disproportionate not,tax the methodologyflawed indoes and of

itself, prove disproportionatethe Id.result. at 369. Our holding in Porter
presentcontrols the outcome of the case.

Here, the grantedtrial court in part petitionsVerizon’s for
abatement city recognizedbecause the “failed to follow a methodology in
reaching its conclusions regarding the market value of ofuse theVerizon’s

pursuantland to its pole Porter,licenses.” Given our intervening holding in
appliedthe trial court an erroneous standard for grantingthe of a petition

for abatement. Verizon is aonly entitled to tax ifabatement it carries its
provingburden of disproportionality by establishing its propertythat is

higherassessed at a ofpercentage fair market value percentagethan the
at which inproperty generallyis city.assessed the Id. Accordingly, we

trial rulingthe court’s and for proceedingsreverse remand further
consistent with this opinion.

cityThe also that ofargues portionthe the regardingamicus brief
municipal polewhether taxation of licenses is preempted by the New

Hampshire UtilityPublic regulatoryCommission’s authority was not
preserved and,appealfor consequently, should be stricken. We have

heldconsistently that we will not consider onissues raised thatappeal
presentedwere not in the trial court. LaMontagne Builders v. Bowman

(2003).270,Brook Purchase 150Group, N.H. 274 Because this issue was
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court,not raised in the trial we decline to it Accordingly,address here. the
motion to iscity’s granted.strike

part; part;in vacated in reversed in andpart; remanded.Affirmed

Broderick, C.J., Galway, JJ.,and Dalianis and concurred.

Strafford
No. 2003-694

(Fogg)In the Fogg,Matter of Michelle Glaude and Kenneth II

10, 2004Argued: June
Opinion 16, 2004JulyIssued:

Carrón, Concord,Patrick M. of by brief orally, petitioner.and for the

Azarian, PLLC,Wensley, Wirth & of Rochester J. Harkinson{Daniel
on the brief orally), respondent.and for the

NADEAU, respondent, II,J. The Fogg, appealsKenneth a decision of the
J.)Superior {Mohl,Court himordering to pay supportchild and

retroactively suspending supportthe obligation of the petitioner, Michelle
Glaude. We reverse and remand.

1991,In the andpetitioner respondent time,the married. At that the
son,petitioner had a Mooney, 1993,Matthew from a prior Inrelationship.

parties divorce,the Upondivorced. the respondentthe was awarded
physical custody of andMooney, petitionerthe began paying support.child

22, 2002,JanuaryOn parties agreedthe that petitionerthe would have
custody of and that “allMooney, financial responsibilities shall be the sole


