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ofportionwhatto determinesuperior courtthis case to theremandWe
iscurrentlyreductionspriceto futuresum attributablelump paymentsthe
isThe recordstructure.paymentto the rentalto the pursuantdue WRC

purchased underalreadyhaspoweramount of PSNHas to thenot clear
anticipatedoforders; only portionif a thehas takenPSNHthe new rate

is entitledonlythen the WRCprice,new bought-downsales at thepower
the oldthe betweenupon differentialapplicable percentage basedto the

Inpurchased.alreadypowernew orders for theand the raterate orders
WRC, in to thefuture, the additionpay tothe defendants shallthe

orders, thethe betweenof new rate differentialpercentage theapplicable
Yates, 1236.orders, 98 F.3d atpowerthe is sold. Seeand new rate asold

to arightthe has aour that WRC contractualholdingIn view of
of at thepowerthe actual salelump payments uponthe sumofpercentage

orders, remainingthe claims.we need not address WRC’sreduced rate

remanded.part;in reversed in andpart;Affirmed
Duggan Galway, JJ.,C.J., Nadeau,Broderick, and concurred.and
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Schuster, Buttrey P.A.,Wing,& of Lebanon on(Barry C. Schuster the
brief and for theorally), plaintiffs.

(BartonLLP, ofUpton Hatfield,& Concord L. onMayer the andbrief
fororally), the defendant.

Duggan, defendant, (town),J. The Town of Enfield an order ofappeals
J.){Smith,the Superior vacatingCourt the decision of the zoning board of

(ZBA)adjustment adenying plaintiffs,variance to the Russell and
Lindsay Shopland. We reverse and remand.

The factsfollowing bywere found the trial court or evident fromare the
The áShoplands cottage along Crystalrecord. own seasonal the ofshores

Lake in the of cottagetown Enfield. The consists of one room and a
bathroom for a total of 378approximately square livingfeet of space. The

two-bedroom,Shoplands expand cottagewished to the by building a one-
addition, addingbathroom an additional 338 square living space.feet of

IV,The is toShoplands’ property subject article section of401.2M the
(ordinance),Town of whichzoning prohibitsEnfield ordinance structures

fiftywithin feet of the seasonal ofhigh water mark Lake. LikeCrystal
lake,propertiesmost of the around the all of Shoplands’almost the home

is the setback as afifty-foot pre-existing, nonconforming.within use. Under
IV, ordinance, expansionarticle section 413.3 of the any of the offootprint

a use a variance.nonconforming requires
Shoplands’ proposedThe addition the ofwould be located to north the

wall,cottage running along existingthe which approximately twenty-fiveis
lake,feet from the thus furtherimposing no encroachment on the lake.

expansion nonconformingBecause the addition was an of a use within the
setback,fifty-foot Shoplandsthe a variance.sought

At ZBAthe the town’shearing, Conservation Commission
recommended, site,reviewing visitingafter the andapplication the that
the ZBA thedeny variance because there was no ZBAhardship. The

the for granting expressedreviewed criteria a variance and concerns about
potential damagethe to by buildingthe lake within the Whensetback.

ofthe adding story, Shoplandabout alternative another Mr. statedasked
that on pylonsthe home was without sturdy hearinga foundation. The was

socontinued that the ZBA members could visit the site.
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theconcerns withagain expressedZBAhearing,reconvened theAt the
and theon the lakedevelopmentof additionalpotential impact

ZBA, thatShoplandMr. statedIn a letter to theovercrowding of the lake.
from theadded, be more visiblecottagethe wouldstoryif another was

water.
(1) “contrary publicto thethe it wasZBA variance because:The denied

ofendanger the healthviolating mightin the setbackthat furtherinterest
(2) didthe variance notprecedent”; denyingthe and establish a badlake

(3) justice toprovidedthe substantialunnecessary hardship;in andresult
by thethe loss suffered“outweighed by potentialShoplandsthe was

ShoplandsIn that thefindingif harm to the lake.”general public is done
“manythat of thehardship, the ZBA notedunnecessarydid establishnot

in topographical problems.”lots area suffer the sameother the
that he had establishedrehearing, ShoplandIn motion for Mr. stateda

because, histhe of theunnecessary hardship topography property,given
pointedfor addition. Heonly placewas thelocation the feasibleproposed

theslope preventedto a to weststeepout that a brook the south and
in that aShopland “[b]uildingMr. also statedexpanding those directions.

foundation, the removal of treesstory requirearequiresecond would and
ZBA motion forfrom lake.” The denied theimpactfurther the view the

rehearing.
the court.ZBA’s toShoplands appealedThe the decision superior

vacatinggranted Shoplands’ appeal,a theFollowing hearing, the court the
decision.ZBA’s

hardshipunnecessaryof for setprongIn the first the standardapplying
(2001),Newington,v. 145N.H. 727Simplex Technologiesin Townforth of

ofchange propertythat not the use thethe court found the addition did
to wish to construct two smallinherentlythat it was “not unreasonableand

a The courta for seasonal retirementbedrooms and bathroom residence.”
zoningthat was so as to make theproperty uniquefurther found the

there two directions theonlyrestriction unreasonable because were
ordinance,in conformance with the neither ofzoningcould buildShoplands

determined,which, The court thatthe court was reasonable. determined
(theto of the was not becausebuilding cottage)the west rear reasonable

on lower wouldsloped steeply buildingthe and that theupwards slopeland
on thebuilding upper slopewith access the whilepropertyinterfere to

addition,septic system.with In the court determinedwould interfere the
a was not “theconstructing storythat second reasonable because

greaterfor a foundation constitute a farnecessary excavation would
theof the surface to lake and the habitatdrainagedisturbance both

factors,considering Simplexit.” After the other the court foundaround
unnecessary inproved hardshipthat the had the existence ofShoplands
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and,Simplex therefore,accordance with the standard the ZBA inerred
denying requesttheir for a variance.

appeal, arguesOn the town that the trial court in findingerred that the
ofShoplands provingsatisfied their burden unnecessary Ourhardship.

zoningreview of is Chester, 291,cases limited. Hill v. Town 146 N.H.of
(2001).292 The findingsfactual of the ZBA are primadeemed lawfulfacie
reasonable,and and will not set by superiorbe aside the court absent

law,errors of persuaded,unless the court is uponbased a of thebalance
probabilities, it,on the evidence before that the ZBA’s decision is

Dover, 178, 180 (2003).Duffy Cityunreasonable. v. 149 N.H. The partyof
seeking to set aside the ZBA’s decision bears the of proofburden on

toappeal superiorthe court. Id. upholdWe will the court’ssuperior
decision on it isappeal supported byunless not the or legallyevidence is
erroneous. Id. Our isinquiry not whether we would find theas trial court
found, but whether the evidence the reasonablyrather before court
supports findings.its Id.

We a five-parthave established test for the granting of variances. To
variance, (1)obtain a a haslandowner the of showingburden that: the

(2)interest;variance will not contrary publicbe to the special conditions
exist such that literal ofenforcement the unnecessaryordinance results in

(3)hardship; ordinance; (4)the variance is consistent with the ofspirit the
done; (5)justicesubstantial is grantingand the variance will not diminish

surroundingthe value of properties. Hudson,Robinson v. Town 149of
255, 256-57 (1996).(2003); 674:33, I(b)N.H. see RSA

In order to the unnecessary hardshipestablish factor where the
variance,seekinglandowner is an area we set forthrecently two factors

that a landowner is torequired prove:

(1) whether an isarea variance needed to enable applicant’sthe
proposed use of the property given specialthe ofconditions the

(2)property; and soughtwhether the benefit theby applicant can
by reasonablybe achieved some other method for thefeasible

applicant pursue,to other anthan area variance.

Portsmouth, (2004) (citationsv. 85, omitted).Boccia N.H. 92City 151of
The superior court, standard,applying Simplexthe found that the

Shoplands had established unnecessary hardship. lightIn ourof decision
Boccia,in Shoplands’the variance application must be thereviewed under

establishingtwo factors for inunnecessary an areahardship variance
Co.,application. 656,See Estate Ireland v. Worcester Ins. 149 N.H. 659-of

(2003) cases).60 (giving new rules full effect inretroactive civil
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upon thedependmet in this willis casethe Boccia standardWhether
See Brittonrequest.varianceShoplands’of factors to theapplication these

(1991)(“It the434, 441 poweris withinChester, not...134 N.H.v. Town of
board.”) andAccordingly, we reversezoningto as a superof this court act

remand, theopinion.this Onproceedingsfor consistent withremand
tothe case needs be remandedconsider whether tosuperior court should

theit at whichproceedingsand beforeZBA to further evidencethe allow
thecan address Boccia standard.parties

and remanded.Reversed

concurred;J., Nadeau, J., with whomBroderick, C.J., Dalianis,and
490:3, joined,C.J., retired, RSABROCK, assigned underspecially

dissented.

inJ., I concur with the resultNadeau, Ordinarily, woulddissenting.
Portsmouth, 151 N.H. 85case, Cityin v.opinionthe Bocciagiventhis of

Becauseargued.after this case was(2004), arguedwas and decidedwhich
ofsignificanceandto the substancemy opportunitythis is first discuss

dissent, I believe Boccia wasBoccia, however, I do here and becauseso
wrongly decided.

(2001),145 weNewington,v. N.H. 727TechnologiesIn TownSimplex of
that “ourunnecessary hardship. Recognizingour definition ofrevised

in lighttoo of the constitutional... become restrictiveha[d]definition
“moreanby tempered,” adopted approachit must be weprotections which

145Simplex,right enjoy property.”of constitutional toconsiderate the
weearlier, approach,from more restrictiveDepartingat 731. ourN.H.

unnecessary of the variancesatisfy hardship prongthat to theconcluded
test, prove:mustapplicants

(1) propertyas to their interfereszoninga restriction applied
considering uniqueof theproperty,their reasonable use thewith

(2)environment;of in no fair andsetting propertythe its
generalthe ofrelationship purposesexists betweensubstantial

onzoning property;and restriction thespecificthe ordinance the
(3) injure public private rightsorvariance would not theand the

of others.

atId. 731-32.
Boccia, court, time, betweenIn for the first created a distinctionthe

atBoccia, 151use variances. N.H.of variances —area variances andtypes
variances, theto use courtRuling Simplex applied only91-92. that

Id.variances, unnecessary hardship test.devised, entirelyfor an newarea
constructingtestby creatingI the court this needless andbelieve erred
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this arbitrary variances,distinction between byunintended both Simplex
(b)732;chapter 674:33,and RSA 674. See 145 atSimplex, N.H. RSA I

2003).(Supp.
By treating use area differently,variances and variances the court

inmisinterpreted Simplex.our In anholding Simplex, adoptedwe
ofapproach “more considerate the constitutional toright enjoy property,”

thereby ofsignaling unnecessary hardship.a relaxation the definition of
731;145Simplex, 468, 481N.H. at see Bacon v. Enfield,Town 150 N.H.of

(2004) (Nadeau, J., Brock, C.J., dissenting).and toSimplex designed“was
loosen the strictures” that had made thelong unnecessary hardship test

impossible forvirtually zoning to apply violatingboards without
Bacon,rights. (Nadeau, J.,landowners’ constitutional 150 N.H. 481at and

Brock, C.J., dissenting).
however,inNothing Simplex, rendered the moderation of the

unnecessary hardship contingent upontest the oftype variance sought,
nor did case topurport distinguishthat even intypesbetween of variances
the first Simplex,instance. See 145 N.H. at By restricting731-32. the
application Simplex variances,of to use the thecourt undermines
substantial strides to safeguardwe made better the ofrightsconstitutional
all landowners and to more properly rights againstbalance those the
necessity zoning then,of ordinances. See majority,id. Unlike the I notdo

Simplexbelieve that Boccia and can harmoniously;co-exist for the
protections alone,in case,afforded to have ISimplex weight, believe that

governmust all requests for variances.
Furthermore, distinguishing between use and area is illogicalvariances

(b).674:33, Igiven RSA That statute makes clear that a ofshowing
unnecessary hardship alwaysis required whenever a applieslandowner

variance,for a ofirrespective 674:33,the of Itype sought.variance RSA
(b). Indeed, upon statute,ofwording longbased the the we have said that
we will not distinguish between use and area variances. See v.Ouimette

(1979).City Somerswortk, 292, such,119 N.H. 295 As distinguishingof
variances, in opinion,between use and area ismy both futile and

674:33, I (b).impermissible. RSASee
toFinally, permit zoning to distinguishboards between oftypes

systemvariances creates an ad hoc of zoning, devoid of forguidance
predictabilityboards and for I specificlandowners. am concerned that the

facts of each case toeventuallywill lead a limitless number of ofcategories
variances, each aprovoking proving unnecessarydifferent test for
hardship.

I Boccia,Because with the in Idisagree holdingcourt’s believe Simplex
properly controls the instant of unnecessarycase. The first theprong
hardship definition in Simplex requires applicantsestablished to prove
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with theirto interfereszoning applied property“a as theirthat restriction
of thesettinguniquetheconsideringof the property,reasonable use

upon the145 at 732. BasedSimplex, N.H.in its environment.”property
rulingtrial court’stherecord, supportsthat evidenceI conclude thewould

hardshipunnecessarythe first of theShoplands prongthe satisfiedthat
court, Edwardhearing superiorinAlthough during thedefinition.

fromZBA, that hisofScovner, agreedvice-chairman theformer
to locatedfor haveShoplandshave thepossibleit would beenobservations

testifiedShoplandof Russellportion property,on theirtheir home another
rendered theof the thatspecific propertyconditionsconcerning the

v.Rancourton of the lot reasonable. Seedecision to the north sidebuild
(2003). the51, 54 cottageof the isManchester, To the east149 N.H.City of

theand to westlake, through property,is theflowingto the south a brook
septic system.their Theseslope that housessteep, thirty-five-footis a

Shoplands’theof the land itself renderedparticular characteristics
propertythe north side of theconstruct their addition ondecision to

See id.reasonable.
Iunnecessary hardship inquiry,ofprongsto the second and third theAs

no fair and substantialShoplandsthe established thatwould conclude
zoningof the ordinancegeneral purposesexists between therelationship

and the variance wouldproperty,the restriction on their thatspecificand
at145 N.H.injure private rights Simplex,not the or of others. Seepublic

732.
aShoplands’ application forAt first ZBA to consider thehearingthe

variance, a of the ZBA “asked Mr.the minutes reflect that member
ShoplandMr. said that theShopland why go up story.he couldn’t another

building sturdy Taylorf,on and nopylons [James]is there is foundation.
administrator,] issaid that this additionplanning zoningthe Town’s and

pieceenvironmentally thing property.”the most sound to do with this of
added.) provided(Emphasis Although Taylorthe Town asserts that

subsequent effectivelyat trial which contradicted his statementtestimony
ZBA I not that characterization.proffered hearing, agreeat the do with

thethe have found “thatAccordingly, superior reasonablycourt could
specificgeneral byof is not served the restrictionspurpose the ordinance

that thereasonablyon this The court also could have foundproperty.”
affected thepublic private rights deleteriously byand of others would be

ZBA,permitted could have concludedbyalternative construction the and
theinjured by grantingnotrights appreciablythat those would be

the ofThus, uphold rulingI the trial court’s that existencevariance. would
notby the evidence and wasunnecessary hardship supportedwas

erroneous.
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therefore,reasons,For these Irespectfully, dissent.

BROCK,C.J., retired, specially assigned 490:3,under joinsRSA in the
dissent.
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