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preserved,properlynotThus, issues arebecause theseid.to continue. See
them.to addresswe decline

Affirmed.

Duggan Galway, JJ., concurred.Dalianis, andBroderick, C.J., and
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Heed, (SimonPeter attorney Brown,W. R.general senior assistant
general, onattorney the brief and fororally), the State.

Johnson,Christopher defender, Concord,M. chief ofappellate on the
brief fororally,and the defendant.

DUGGAN, defendant,J. The Smalley, appealsEric his conviction of
second-degree murder, (1996),see RSA 630:1-b infollowing jurya trial

J.).Superior (McGuire, arguesCourt He that trialthe court erred in
admitting evidence of his drug-dealing pursuantactivities to New

404(b).ofHampshire Rule Evidence affirm.We
The events inthat culminated Smalley killing Charles Hawkesworth

began 2001,in early Tony Clough friend,October when and his Robert
Emra, toarranged $8,400.sell Andrew a ofpoundFrost cocaine for

sellingInstead of drugs, CloughFrost the apointed gun at Frost and
$8,000. friends,robbed him of Frost histold Ellsworth Gottlieb and Derek

Presha, robberyabout the they agreed helpand to Frost Cloughfind and
Emra and retaliate.

The opportunity getfor Frost to with Clough developedeven and Emra
12, 2001,on CloughOctober when metand Emra Amandra Pelchat at a

Manchester Thatnightclub. evening, Clough invited Pelchat and her
friends to a motel party. Coincidently, Pelchat was a ofneighbor Frost’s
friends, and Presha. The day,Gottlieb next she told herPresha about

turn,Cloughencounter with and Emra. In Gottlieb and Presha told Frost
and the three men to to Cloughdecided use Pelchat lure intoand Emra a
trap. The persuadedthree men Pelchat to Cloughinvite and Emra to
another party. planmotel The was for Gottlieb and Presha to forwait

Emra inClough them,and the room theymotel where would ambush
bat,break their kneecaps with a baseball bind them with duct andtape

hold them until Frost To plan,arrived. out thecarry Gottlieb and Presha
disguisewould themselves skiwith masks and be armed with

semiautomatic handguns.
15, 2001,On October Clough and Pelchat rented a room theat Firebird

room,rentingMotel in Hooksett. splitAfter the the two toup, planning
meet in Pelchat, however,the motel room later in the evening. gave the
room tokey moment,Gottlieb and Presha. At lastthe and PreshaGottlieb

joined friend, Hawkesworth,were theirby who on helpinginsisted them
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the three menkey, Pelchat andUsing the roomcarry plan.out their
motel room to lie in wait.Clough’sentered

moved hisof motel andMeanwhile, suspicious partytheClough became
sightof from themotel a location on the street. Outfrom the toawayear

his room.room, Cloughmen enterwatched several hoodedCloughmotel
groupother men to confront theSmalley twoand Emra then recruited and

in the motel room.
knock at the motel room door. ShePelchat aevening,Later that heard

Instead,door, Smalley,Emra.expecting Clough andtheopened
theforcefully pushed opendoorhandgun,brandishing a semiautomatic

out of the closet andstated, they?” jumpedare Preshaand “Where
Presha,jammed. Smalley fired atgunhisattempted Smalley,to shoot but

joinedgunfire. Hawkesworth theto floor and avoided thedroppedwho the
bathroom, shotfatallyin the he washiding placehe exited hisfray, but as

by Smalley.
men left theimmediatelyotherClough, Emra and the twoSmalley,

Gottlieb,thereafter, at motel. Frost droveShortlymotel. Frost arrived the
Manchester,into Elliot whereHospitalPresha and Hawkesworth

friend,Meanwhile, gun Billyhis to hisSmalley gaveHawkesworth died.
it in hiswiped gun girlfriend’sthe clean and buriedBoutilette. Boutilette

arrested and forsubsequentlyin was indictedbackyard Derry. Smalley
(1996).murder. See RSA 630:1-afirst-degree

trial, in to of hisSmalley drug-Prior moved limine exclude evidenceto
(1)included:dealing Specifically, challengedthe evidenceactivities.

as aSmalleyfrom inmate informants that described himselftestimony
(2) $26,500dealer; cocaine,marijuana, drug-selling paraphernalia anddrug

(3) inbedroom; aSmalley’s drugin transaction which Boutilette andfound
(4)York;$28,000 of in New andpurchasedMichael Roux worth cocaine

from the YorkSmalley purchasethat held the cocaine New andtestimony
in histhe from the of the cocaine bedroom. At issue wasproceeds resale

toSmalley’s drug-dealingof activities was relevant thewhether evidence
and, relevant,if themurder whether evidence’sfirst-degree charge

by of unfairsubstantially outweighed dangervalue was theprobative
motions.Smalley’s closingThe trial court denied Beforeprejudice.

to the of hisarguments, Smalley drug-dealingmoved strike evidence
activities, was irrelevant in that it failed toarguing that the evidence

the“[Smalley]’s goingthat motive for to Firebird Motel was toestablish
and own The trialpartnershis business his business interests.”protect

thecourt motion.denied
second-degreeA of murder. SeeSmalley guiltyfound RSA 630:l~b.jury

Hampshireto life in the New Statethirty-five yearsHe was sentenced to
appealPrison. This followed.
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appeal, Smalley arguesOn that the trial court erred in admitting
404(b).evidence of drug-dealinghis activities pursuant to Rule Smalley

outpoints that the trial pretrialcourt based its ruling upon an offer of
proof made the State thatby and the at trialevidence varied significantly

proof. to,from the offer of SmalleyBecause objectionrenewed his the
inevidence a motion to strike at of trial,the end we review the evidence

presented at trial. v. Vandebogart, 145, (1994)State N.H. 165139Cf.
(upholding the trial denialcourt’s of motion to suppress because
inconsistencies testimonybetween at the suppression andhearing trial

error).were insufficient to find The trial court’s ruling, for anreviewable
discretion,of onlyexercise is ifreversible clearlyunsustainable untenable

prejudiceor the of Brewster,to theunreasonable defendant’s State v.case.
645, (2002);N.H. Lambert, (2001)147 648 State 295,v. N.H. 296147cf.

standard).(explaining unsustainable ofexercise discretion
404(b)provides:Rule

crimes, to;Evidence of other orwrongs, is notacts admissible
prove personthe character of a in order to show that the person

in conformityacted It may, however,therewith. be foradmissible
motive,other suchpurposes, proof intent,as of opportunity,

preparation, plan, knowledge, identity, or ofabsence mistake or
accident;

We three-parthave established a test to assess the ofadmissibility
404(b): (1)evidence under Rule the evidence must be relevant for a

purpose (2)other than theproving defendant’s character or disposition;
(3)must proofthere be clear the act;defendant committed thethat and the

probative value of the evidence must not substantiallybe outweighed by its
toprejudice McGlew, (1995).the defendant. v. 505,State 139 N.H. 507 The

State bears the ofburden thedemonstrating admissibility priorof the bad
Here, Smalleyacts. Id. at thechallenges509. trial court’s decision with

respect 404(b)to the and prongsfirst third of the Rule analysis..

I. First Prong

In order meetto its burden the prong,first the State isunder
to the forrequired specify “purpose which the evidence is offered and ...

articulate the chain reasoning byof which the offered willprecise evidence
prove disproveto or an inissue actually dispute, relyingtend without upon

predisposition, character,forbidden inferences of or State v.propensity.”
(2000)687, omitted).144Glodgett, N.H. 690 (quotation To relevantbe

404(b), profferedunder Rule the pertinentevidence must anbe to issue
that inactually dispute.is Id. at 691.
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murder, requiredwhichHere, first-degreewithchargedwasSmalley
andpurposely, premeditationthat acted withto heprovethe State

addition, of self-SmalleyIn filed a notice630:l-a.See RSAdeliberation.
issue,(a) mind627:4, (1996),II his of atdefense, placingthus statesee RSA

(2000).Dukette, 226, aptly232 As the trial court145v. N.H.see State
claim of self-[Smalley] and hisagainstof“By chargethe nature thenoted:

shotdefense, mind at the time he Charles[Smalley’s] state of
in theand to Firebirdpurpose goinghis motivationandHawkesworth

in issue.”clearlyMotel are
thepriorlink the acts andthe between badTo ensure that relevant

acharacter, must existSmalley’snot theremerelyconduct is badcharged
of mind atacts and his statepriorconnection thelogicalsufficient between

Dukette, 145 N.H. at 230. The Statechargedof conduct.the time the
explained relationshiphisSmalley’sthat activitiesargues drug-dealing

Motel, hiswhich is relevant tothe others at the FirebirdCloughwith and
shooting.on of thepurpose nightmotivation and the

logicalthat a sufficient connection betweenconclude there isWe
nightof the of theand his state mind onactivitiesSmalley’s drug-dealing

First, explainsactivitiesSmalley’s drug-dealingthe evidence ofshooting.
the peoplewith and atrelationship, beyond friendship, Cloughhis business

anSmalleythat hadthe Firebird Motel. The evidence showed
of withpurchase, handlingthe and resale cocainearrangement for

Boutilette, withdrug-dealing partnership Clough.in awho was involved
$28,000 andCityfrom New York forpartnership purchasedThe cocaine

Hampshire. profit putin New The from the resale wasresold the cocaine
however,purchases. partnership,fund future had beeninto a for The

for four andproblems supply Cloughwith its cocaine weeks.having
Moreover, an inmateBoutilette cocaine to Frost.previouslyhad sold

informant, upon Smalley, Smalley’shis conversations with describedbased
posse,Emra as his crew.” Therelationship Clough “[h]iswith and

relationship drugs.”this to mean dealt“theyinformant understood that
and in roomdrugs, drug paraphernalia money Smalley’sThe found

testimony establishing drug-dealingcorroborated the the business.
Second, was todrug-dealing relationship explainingthe relevant

in to Motel.Smalley’s purpose goingmotivation and the Firebird
informant,to inmate the incident at theAccording Smalleyan described

peoplea result and his[Frost]Firebird Motel as of “bad blood between
Clough Smalleyand his Frost. said[Clough]toward crew” because robbed

of toClough getthat once the motel wentClough suspicious party,became
crew,” the “dotheyEmra and and went to Firebird Motel toSmalley,“his

addition,to to In withhelp [Clough].” Smalley’swhat had be done trouble
was of his reasons he went thedrug why [tohis connections “one own
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Overall,night.”that the incident was as “a conflictmotel] described
groupsbetween whichpeople grouptwo of was the leader of one[Frost]

[Clough] groupand was the of the conflictleader other and the stemmed
from deal sour.”druga that turned

Therefore, to prove Smalley premeditationthat acted with and
self-defense,deliberation and to that he indisprove Smalley’sacted drug-

dealing Cloughactivities with and Boutilette were Therelevant. State did
character,not prove proveuse the evidence to bad but Smalley’srather to

for shooting. Smalleymotivation the The State used ofthe evidence
dealer,describing drughimself as a the of Yorkdetails the New cocaine

purchase, $26,500drugand the indrugs, paraphernalia and found
toSmalley’s Smalley Cloughroom connect with and Boutilette and to show

that were all ofthey part drugthe same Thisenterprise. business
relationship, group’scombined with the difficulties in getting cocaine from
their connection weeksdrug savings purchasefor and their for the of

York,additional cocaine from New a of apainted picture drug gang
struggling to survive. The evidence was thatproof Smalley’s motivation for

togoing Clough friend,the motel with was not to hisjust protect tobut
preserve his livelihood.

Thus, the trial court did not in rulingerr that “[t]he nature of
[Smalley’s] the whomrelationship peoplewith with he to thewent Firebird
Motel hisand of andknowledge druginvolvement with sales areillegal

and, therefore,also torelevant” his state of mind it was properly admitted
404(b).for purposes other than propensitybad character and Ruleunder

II. ProngThird

Smalley next thatargues the trial court erred in analysisits under
404(b).prongthe third of Rule Under this act isprong, prior bad evidence

admissible if the unfairdanger prejudiceof to the defendant does not
substantially outweigh the of theprobative value evidence. Id. at 281. We
will such asconsider factors whether greatthe evidence would have a

impact uponemotional a its forjury, potential juror’saappealing to sense
of orresentment theoutrage, uponextent to which the which isissue it

evidence, stipulation, inference, id.,offered is established otherby or and
whether the evidence is relevant to an isprove issue that inactually

Richardson, 162, 166 (1993).serious dispute, State v. N.H.138 We accord
considerable deference to the trial court’s in balancingdetermination

404(b).prejudice probative Richardson,and worth under Rule 138 N.H. at
166. To prevail, Smalley must show that the trial rulingcourt’s was clearly

to prejudice Dukette,untenable or unreasonable the of his case. 145See
N.H. at 231.
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forthAsFirst, of the evidence. setprobativewe the valueconsider
Smalley’s drug-dealingthe ofanalysis,in our evidencefirst-prongabove

of thethat the evaluationacknowledgewas relevant. Weactivities
relevancytheoverlapsof with determination.value the evidenceprobative

relevant, it havenote, however, may maybealthough evidencethatWe
(2000).133,v. 145 N.H. 136Pelkey,Stateprobativeminimal value. See

relevant,activities isSmalley’s drug-dealingthat offound evidenceHaving
value, i.e., of its relevance.the extentprobativemust now determine itswe

of theto the establishmentmay be critical“extrinsic acts evidenceBecause
issue, issue the actor’sespeciallyto a when that involvesdisputedtruth as

bythat mental state isascertainingand means ofonlystate of mind the
conduct,” omitted),id. we conclude(quotationfromdrawing inferences

ofhighly probativeof activities wasSmalley’s drug-dealingthat evidence
night shooting.of mind on the of thehis state

he was the centralSmalley’s state of mind when shot Hawkesworth
analysis,in in our thefirst-prongissue this case. As we stateddisputed

Smalley’s drug supplyrelevant tochallenged provingevidence was
and, thus,with his state of mindrelationship Cloughand businesstroubles

Moreover, there was other thatgoing althoughin to the motel. evidence
that had Frost and that there were otherSmalley Cloughknew robbed

room,in Clough’s challenged onlymotel the evidence thepeople was
motivation, beyondof for to the motelSmalley’s friendship, goingevidence

Therefore,Clough challengedto his business theprotect and interests.
added in the centralsignificant addressingevidence incremental value

Smalley’sissue of state of mind.

Next, Smalley substantiallywe whether the toprejudiceconsider
the trialoutweighed probative Smalley arguesevidence’s value. that the
inerred that the of his activitiesdetermining drug-dealingcourt evidence

unfairlynot The trial found that the wasprejudicial.was court evidence
(1)unfairly prejudicial drugs drug-­not for three reasons: evidence of and

case, jurors to inferdealing pervaded allowing Smalleythe thus the that
(2)similarly involved; the was similar to thedrug-dealingwas evidence not

(3)crime; inflammatory.and evidence was notcharged agree.the We
First, evidence,aside from other thatchallenged Smalleythe evidence

trial,closely drug pervaded Throughoutassociated with dealers this case.
jury Smalleythe would have inferences from other evidence thatdrawn

Roberts, 731,ininvolved activities. v. 136 N.H.drug-dealingwas See State
(1993). inactivities the facts of the caseDrug-dealing ubiquitous748 were

Smalley escape taint of their inferences.hardlyand could the
Unchallenged Clough drugincluded the that was a dealerevidence fact

Frost, drug knew that Frost wasSmalleywho robbed another dealer.
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for inseeking revenge robbery eagerly Cloughthe and thefoilingassisted
Hawkesworth,Finally, Smalley gaveretaliation. after hisshooting gun to

Boutilette, hardlyanother admitted dealer. Itdrug possiblewould be for
jurors to Smalleythe not infer that was inengaged druglikewise dealing.

reasons,For these we are not that Smalleyconvinced would have been in a
ifpositionbetter the his drugevidence of activities haddealing been

excluded. See id.
Second, murder,Smalley was charged first-degreewith which differs

“[Ujnfairfromsignificantly drug-dealinghis activities. isprejudice
in ofinherent evidence other similar crimes or prior convictions.” State v.

Bassett, 493, (1995).502 degree139 N.H. of in aprejudice“[T]he inherent
to charge may depend upon similarityreference another the of the ‘other

incident’ for currentlyto that which the defendant is on trial.” State v.
Drew, 644, (1993).137 N.H. 649 The indrug-dealing activities this case
were not to insimilar murder or nature.violent

Third, of Smalley’s drug dealingevidence was not inflammatoryso as to
highly “Inoutweigh probative prejudice,its nature. a trialweighing court

formust consider the record nature ofthe the other bad act. Some acts
have a agreat impact jury greateremotional andupon potentialhave for

McGlew,to ofappealing juror’sa sense resentment or 139outrage.” N.H.
at 510.

that isSmalley argues selling drugs typethe of act that will aappeal to
outrage. drugsWhile the trial court held that was notselling suchjuror’s

act,an we to the Inpreviously contrary. Pelkey,have held we held that a
ofdanger prejudiceunfair arose from the thatpossibility jurorsthe may

unfairlyhave treated the defendant because they believed that he was a
drug Pelkey,dealer. 145 N.H. at 136. veryBecause of the nature of the

Smalley’s activities,evidence of drug-dealing significantthere is a
potential prejudice.for See id.

presents prejudice,When evidence a for “suchpotential evidence must
possess McGlew,significantly greater probative value to be admissible.”
139 N.H. “[C]ourtsat 510. have noted that while of a priorevidence offense
or always prejudicial, prejudicebad act is the is frequently outweighed by
the relevancy of the evidence a knowledgewhen defendant’s or intent is a

Dukette,in omitted).contested the (quotationissue case.” 145 N.H. at 232
above,As we challenged proofnoted the evidence ofpresents Smalley’s

during shooting,of mind thethe central issue of the case. Thestate
probative of suchvalue evidence is not substantially outweighed by any

prejudiceunfair from potentiallythe of theinflammatory priornature bad
Furthermore,acts. paneldefense counsel screened the withjury voir dire

and, thus,questions drugon ofdealing lessened the risk unfair prejudice.
Roberts,See 136 N.H. at 747.
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notchallenged evidence wasof thevalueprobativeBecause the
weSmalley,toby danger prejudicethe of unfairoutweighedsubstantially
orclearlynot untenablewasrulingthat the court’sconclude trial

of case.prejudicethe the defendant’sunreasonable to

Affirmed.

JJ.,Nadeau, Galway, concurred.Dalianis and

judicialHillsborough-northern district
2003-406No.

HampshireStateThe of New

v.

Peter Leonard

11, 2004Argued: March
29, 2004Opinion JuneIssued:

(Laura Lombardi,Heed, E. B. assistantattorney generalPeter W.
orally), for the State.attorney on the brief andgeneral,

defender, Concord,Rothstein, of on thedeputy appellatechiefDavid M.
for the defendant.orally,brief and

Leonard,defendant, charged with oneBRODERICK, The Peter wasC.J.
assault.counts of felonious sexualaggravatedcount of incest and twelve

2003).2003); bringsHe this(Supp.632-A:2(Supp.RSA 639:2 RSASee
J.)Superior (Mangones,from an order of the Courtinterlocutory appeal

himin law” to render“tutelagehis to thedirecting providecounsel
remand.to stand trial. We reverse andcompetent


