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In Dixon we recognized that the ofdefendant’s denial wrongdoing was
not necessary provideto to testimonycontext the factsregarding

theunderlying crime.alleged Similarly, the defendant’s denial here does
not provide context to his statement that he onslept the couch with his son
and allegedthe victim. Accordingly, and recognizing the discretion with
which evidence,the trial court rules on admissibilitythe of I do not believe
that the trial court erred in excluding the defendant’s statement in which
he denied assaulting the victim.

Galway, J., joins Broderick,in the opinion of C.J.
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for theSheehan, orally,andLondonderry, byof briefRichard G.
defendant.

defendant, Dowman,DALIANIS, was convicted on sevenStephenTheJ.
2003).(Supp.See RSA 649-A:3possessingof child pornography.counts

J.)(Galway,Superiorthat the Courtappeals, arguingThe defendant
groundson that the affidavitsuppressin his motion to thedenyingerred

andwarrant lacked the detailapplication for a searchthesupporting
affirm.necessary probableto cause. Wespecificity support

Police26, 2001, of NashuaDetective Brook Lemoine theSeptemberOn
computerto thefor a warrant search defendant’sappliedDepartment

warrantsupportingLemoine within the affidavit theincludedequipment.
following facts:the

1986, toassignedand had beena officer sincepoliceLemoine had been
1997, heYouth Division since March whereBureau Servicesthe Detective

of sexual abuse andtraining investigationin the childreceived
and obtained convictions.made numerous arrestsand hadexploitation,

he a “Northern Newlearned of the defendant when attendedLemoine
meeting”Force at whichagainstInternet Crimes Children TaskEngland

“Operationknown as Avalanche.”investigationon anhe was briefed
1999, for years,in and continued twobegan AprilAvalancheOperation

Dallas, Department,with the Texas Policeduring which time detectives
against SquadChildren of theCrimesExploitation/Internetthe Child

Service, enforcement groups,Postal and state and local lawUnited States
known ascentering upon companyan a Texasinvestigationconducted

(Landslide). a investigation,As result of thisLandslide Productions
forbillingto Landslide’s detailed recordsgaineddetectives access

had cards to items from the site.purchasecustomers who used credit
of inprovidedforce Lemoine with a list clientsmeeting,At the task was

purchaseof cards toHampshire productsLandslide who used creditNew
The namepornography.to contain child defendant’sthat were determined

entitled,purchasedthat he aon that list and reflected videowas
Thereafter, met defendant and informed“xxxteens.” Lemoine with the

investigation purchasedhim that he had childthat the revealed
from The defendant consented to allow Lemoinepornography Landslide.

inspect computerto his home and external disks.
inspecting Lemoine saw “numerous color thumbnailUpon computer,the

He also examined animages appearedof what to be children.”naked
1 Jaz Disk on which he “numerousGigabyteexternal CD disk and one saw

asposes clips.”in naked as well numerous videoimages of children various
questioning, twenty-five percentthe defendant admitted that aboutAfter

of on and childimage computer pornography.the files his disks contained
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stated, inLemoine then his “I probableaffidavit: believe cause thatexists
evidence and instrumentalities of the crime possessing-of child

(e)...contrary topornography Revised Statutes Annotated I649:A:3 sec
felony] anyone[have been found it a ifmaking knowingly buys, procures,

possesses, or any representationcontrols visual of child inengaginga
activity.”sexual Lemoine submitted the affidavit to the magistrate,

although anyhe not ofcopiesdid submit the he observed.images
arguesThe defendant that superiorthe' court erred in hisdenying

tomotion the affidavitsuppress supportingbecause the search warrant did
cause,not probableestablish that in sodoing rightsand it hisviolated

CONST,the IV, XIV;under Federal and State Constitutions. U.S. amends.
I,N.H. pt.CONST. art. 19. We first address the defendant’s underclaim

Constitution,the State and cite federal foropinions guidance only. See
(1983).Ball, 226, 231-33State v. 124N.H.

case, novo,In sufficiencywe the of dereview the affidavit as therethis
were no facts at incontrolling superiordetermined the court level the first

Fish, 524, (1997).v. 142instance. State N.H. pay great528 We deference
magistrate’sto a of probabledetermination interpretcause and the

evidence in commonsupport manner,submitted of a warrant in a sense
duegiving preferenceconsideration to the to be accorded warrants. id.See

“Although pornographychild falls the ofprotectionoutside the First
Amendment, the of imagedetermination whether an childdepicts
pornography is a Firstquintessential rulingAmendment because such
decisions define the limits of largely unprotectedthe ofcategory child

Brunette, 14, (1stpornography.” United v.States 256 F.3d 17 n.1 Cir.
2001) omitted).(quotations forapplication“[A]n a warrant authorizing the

of protectedseizure materials presumptively by the First Amendment
should be probableevaluated under the same standard of cause used to

Video,review warrant applications generally.” Inc.,New York v. P.J. 475
868, 875(1986).U.S.

I,Part Article 19 that only uponmandates search warrants- issue
cause or foundation supported by McMinn,oath or affirmation. State v.

(1999).34,144 N.H. 38 language requiresThis an issuing magistrate to
probablefind cause. Id. Probable cause is a ofpersonestablished where

ordinary caution would justifiably soughtbelieve that what is will be found
the search and aid inthrough particularwill a orapprehension conviction.

warrant,Id. To obtain a search policethe must show that at timethe of the
application for the warrant there ais substantial likelihood of thefinding

sought; theyitems need certaintynot establish with that the search will
Cobb, (1999).638, 652lead to the desired v.result. State 143N.H.
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magistrate,to thethe affidavit submittedargues thatThe defendant
therein, depthininadequatewasimagescopies of the describedwithout

uponHe reliessuppressed.have therefore beenshouldand detail and
heldAppealsCourt ofBrunette, in the First Circuitv. whichUnited States

thereas to whethermake determination“judge ordinarily [acannotthat a
a look at theto without eitherfor issue]cause a search warrantprobableis

on aan assessment basedor at leastpornographic images,allegedly
Brunette, at256 F.3d 18.detailed, them.”descriptionfactual of

statement, incase, not whether Lemoine’sIn we need determinethis
inof children variousimagesthat thethat he believedwhich he asserted

the649-A:3, satisfytoa of RSA failedviolationposesnaked constituted
likecase to moreBrunette,in we find this beout becausestandard laid

(5th 2001),Roberts, denied,_274 F.3d 1007 Cir. cert.United States v.
03-9534).(No.26, 2004)U.S._(U.S. April

defendant would beagent informed that theRoberts,In a customs was
containingdisks childand carriedflight typicallyon aflying particular

Roberts,kit. 274 F.3d at 1009. Whenshavingin hispackedpornography
the Roberts andflight, agent approachedfrom theRoberts disembarked

thediskettes insidebags. agenthim to Id. The discoveredopenasked his
Id. atto the disks contained.kit asked Roberts describe whatshaving and

on thepornography“there was some child1009-10. Roberts admitted
Roberts, you meanThe asked “’What doagentdiskettes.” Id. at 1010.

Id.the on internet... ?’” Robertschild like teen stuff thepornography,
kids’, ‘six’, agent] understood‘“No, by [thefollowed whichreplied, young

of Id.images six-year-oldto mean the contained children.”diskettes
admission that theof held that Roberts’AppealsThe Fifth Circuit Court

grounds topornographychild constituted sufficientdiskettes contained
a or of thosea of cause to execute search seizuresupport finding probable
grounds thatruling upon “[a]dmissionsdiskettes. The court based its the
interests,crime, ownproprietary carryof theiragainstlike admissions

probableofcredibility support findingof at least to aindicia —sufficient
omitted); Moreau,see v. 113 N.H.cause.” Id. at 1016 also State(quotation

(1973).303, 306

Therefore, case fromreadily distinguishablewe conclude that this is
the thataccompanyingBrunette because the affidavit warrant stated the

of files on histwenty-five percent imagethat thedefendant admitted
ifchild Even we assume thatcomputer pornography.and disks contained

in sufficient to meetimagesLemoine did not describe the observed detail
standard, sufficientprovidedthe Brunette the defendant’s admission

Brunette,cause,” 19,atprobable support“other indicia of 256 F.3d to the
Roberts, 1016-17;atSee 274 F.3dmagistrate’s finding probableof cause.
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Smith, (9th841, 1986),see v.also United States 795 F.2d 847-49 Cir. cert.
denied, (1987).481 U.S. 1032

greater protectionAs the offersFederal Constitution the defendant no
circumstances, McMinn,than ourdoes State Constitution under these see

38; Cobb, 652; 16,144 Brunette,at N.H. reachN.H. 143 at 256 F.3d at we
the same result the Federal asunder Constitution we do under the State
Constitution.

Affirmed.

Broderick, J.,C.J., Nadeau, concurred; Duggan, J.,and dissented.

DUGGAN,J., Adissenting. magistrate judge is to anrequired make
determination ofindependent probable cause a warrant.issuingbefore

(1999).McMinn, 34,State v. 144 requirementN.H. 38 This is particularly
important where the First Amendment implicatedis because the existence
of depends solelycriminal conduct on the content of the items to be

(1stor v. Brunette, 14,searched seized. United States 256 18F.3d Cir.
2001). IBecause believe that to make an ofindependent determination
probable affidavit,from an magistrate judgecause a must either view the
allegedly images be apornographic provided descriptionor detailed of

Ithem, respectfully dissent.
“Books, films, like presumptively protectedand the aré the Firstby

Perrone,Amendment where their content the for v.is basis seizure.” State
(Wash.611, 1992); Books,834 Indiana,P.2d 617 Waynesee Fort Inc. v.

(1989).46,489 U.S. 63 This presumption applies with force theequal when
soughtmaterials are to containbelieved child Seepornography. United

Hale, (9th1465, Cir.),v. denied,States 784 F.2d 1469 cert. 479 829U.S.
(1986). “Although child fallspornography protectionoutside the of the

Amendment,First the of an image depictsdetermination whether child
ispornography a Firstquintessential rulingAmendment because such

decisions of largely unprotecteddefine the limits the of childcategory
omitted).Brunette, at 17pornography.” (quotations256 F.3d n.1 For this

reason, cases,child pornography“[i]n where the existence of criminal
ofdepends solely pictures, judicialconduct often on the nature the

probabledetermination of especiallycause is United v.important.” States
(D.N.H. 2002).Getzel, 88, 91196 Supp.F. 2d

Video, Inc., (1986),v.New York P. J. 475 SupremeU.S. 868 is the
pronouncementCourt’s probablelatest theconcerning requirementcause

for the search ofand seizure obsceneallegedly materials. The Court
confirmed that it “long recognizedhad that the seizure of films onor books
the basis of their content implicates First Amendment notconcerns raised
by seizures,” and, reason,other ofkinds for that it “requiredhad that
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out.”be carriedmaymet such seizuresconditions beforespecial becertain
forthwas setVideo, conditionInc., specialat 873. One such475 U.S.P. J.

(1968),Theatre, required636 whichVirginia, 392 U.S.Art Inc. v.in Lee
that:

presumptivelyofauthorizing the seizurewarrant[A] materials
solely onmay not issue basedthe First Amendmentprotected by

sought-afterthat theof a officerconclusory allegations policethe
obscene, supported bybebut instead mustmaterials are

issuingthefacts in order thatsetting specificforthaffidavits
obscenity.the ofquestiononmay searchinglyfocusmagistrate

omitted). InVideo, Inc., recognizing(quotation475 at 873-74P. J. U.S.
personallytorequire magistrateainvariablyTheatre notthat Lee Art did

warrant, P.to a J. Videoissuingpriorthe obscene materialsallegedlyview
determination,that, “aobscenityof thesubjectivethe naturegivennoted

material]ofreasonably describing [thethe contentspecific affidavit
magistratefor to determinean theprovides adequate basisgenerally

obscene,is[material]cause to that theprobablethere is believewhether
the seizure of the shouldauthorizing [material]and whether a warrant

Id. n.5.issue.” at 874
tosupportingto affidavits determineThe Court then turned the

given the above-statedprobable adequatelywhether cause was established
theseizing presumptively protected byforspecial conditions materials

probablefortotahty-of-circumstancesFirst Amendment and the test
(1983).Gates, 213,in v. 462 Thecause set forth Illinois U.S. 238-39

affidavits, in luridopinion,which were attached to the Court’s described
Video, Inc.,in films. P. J. U.S.the sexual acts the See 475detail depicted

that, “[e]ach878-84. The Court because affidavit describesat concluded
objectificationof and ofnumerous acts deviate sexual intercourse thethe

film,” affidavits in enoughin filmseach the described theoccurringwomen
offocus on themagistrate searchingly“to the to issuepermitdetail

(quotationcause. at 877obscenity,” supported finding probableand a of Id.
omitted).

childobscenity, the determination that material constitutesLike
Hilton, 50,See, v. 257subjective. F.3de.g.,is United Statespornography

(1st 2001) imagestesta six-factor to determine(applying57 Cir. whether
and, thus,of violate the childgenitalslascivious exhibition theconstitute

statute). to or have amagistrateThe need for the either viewpornography
thepornographythe child stems fromdescription allegeddetailed of

abyto issue a must be assessed“probablethat cause warrantrequirement
officer, Brunette, 256 at 18investigating agent.”not an F.3djudicial

(“SufficientGates,omitted); informationsee 462 U.S. at 239(quotation
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presented magistratemust be to the to thatallow official to determine
cause;probable his action acannot be mere ratification of the bare

others.”); McMinn,conclusions judicialof see also 144 N.H. 38. “Thisat
is inparticularly important cases,determination pornographychild where

the of criminal dependsexistence conduct often on ofsolely the nature the
pictures.” Brunette, 256 F.3d at 18.

This isrequirement policenot the is incapablebecause officer of
Rather,identifying pornography. providingchild orpictures a detailed

description necessary for the magistrate’s independentis determination of
probable Moreover, identifyingcause. because material as child

involve,will almost topornography always degree,some a subjective and
viewer,conclusory partdetermination on the of the this inherent

preciselysubjectivity whyis the determination must aby judge.be made
Thus,Id. in order for the magistrate to determine whether a given image

within statutory and, therefore,falls the definition of child pornography
probable warrant,cause exists to aissue search I thatbelieve the

must “lookmagistrate allegedlyeither at the pornographic images, or at
detailed,least a descriptionfactual of them.”[have]... Id.

arguesThe State that factsthe here are similar into those United
(9thSmith,v. 1986), denied,States 795 F.2d 841 Cir. cert. 481 U.S. 1032

(1987). Smith,In forthe affidavit a warrant searchto Smith’s residence
postal inspector’sincluded the statement that the ofphotos were three

juvenile ingirls Smith,engaged “explicit sexual conduct.” 795 F.2d at 848-­
49.

The bySmith court was the fact that government“troubled the did not
present magistrateand the did not see the inphotos question before the

issued,”warrant which “would have been the ideal course.” Id. at 847. The
court also noted that “more specific descriptions of the photographs would

been Nonetheless,have desirable.” Id. at 848. the court held that there
cause,was a probable“substantial basis” for finding and that “the

magistrate’s issuance of the clearlywarrant was not erroneous.” Id. at 849.
Critical to the indecision Smith was that the affidavit used a statutory

(2000)phrase §from what is now 18 U.S.C. 2256 to identify the nature of
the Id. (statingmaterials. at 848 that the ingirls picturesthe inengaged

conduct”).“sexually explicit The court thatreasoned because the statutory
definitions for child pornography “quite specific,”are an affiant could

specific, clearlyobserve the defined acts and conclude that the material
contained child subjectivepornography makingwithout a ofevaluation the

(8)Id.; (2),§materials. see 18 U.S.C. 2256 (defining pornography”“child as
depictions conduct,”visual of “sexually explicit which is further defined as

“(A) (B) (C) masturbation; (D)sexual ... bestiality;intercourse sadistic or
(E)abuse;masochistic or lascivious exhibition of the genitals”). The court
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from the conclusionwas differentthat that conclusionfurther reasoned
subjectiveandobscene, “complicatedis awhichmaterial isthat

Smith, 795subjective of the materials.conclusion,” on the evaluationbased
ora viewrequiredid not eitherAccordingly,n.7. the courtF.2d at 848

of whetherthe determinationdescription imagesof the becausedetailed
defined, did notpornography, requireaschildmaterial constituted

of Id.evaluation the material.subjective
depictthecase, say imagesnot even thatIn this the affidavit does

aresays theyIt onlyin sexual conduct.”engaged “explicitchildren
heldMoreover, Ninth Circuit and other courts havealthough the“naked.”

for thatan a search warrantconclusory in affidavitthat statements
sufficient, see, Unitede.g.,statute arepornographythe childreference

(8th1043, 2002); v.Chrobak, Cir. United Statesv. 289 F.3d 1045States
(10th First1241, 1998), agreeI with the1246-47 Cir.152 F.3dSimpson,

falls theimagea withindetermining particularthat whetherCircuit
18;Brunette, 256 F.3d at Unitedsubjectivity.”statute involves “inherent

(D.N.H. 2003); Getzel, F.50, 1962d 54-55Syphers, Supp.v. 296 F.States
agree with thesubjectivity, I cannot2d at 91. this inherentSupp. Given

sufficientlyisstatutory languageto theholding in Smith that reference
probableofindependentto make an determinationjudgefor aspecific

cause.
adequatelyadmission aloneholds that defendant’smajorityThe the

Harris, 573,v. 403 583cause. See United States U.S.probableestablishes
(1971) crime, againstof like admissions(holding that “[a]dmissions

atinterests, credibilityindicia ofcarry their ownproprietary —sufficient
Roberts,cause”);of States v.finding probableleast to a Unitedsupport

(5th 26,1007, 2001), cert. denied,_U.S._(April274 F.3d 1016 Cir.
2004) (No. 03-9534). mayofI nature an admissiondisagree. Though the

honest, notis it shouldthat the defendant’s statementsatisfy the court
knowledgeable.orcourt that the is accuratesatisfy the statement

no the knew or understood whatThere was evidence that defendant
no about thepornography. gavechild He detailsmaterials constituted

the files on hisimage25% ofphotos, merelybut stated that “about
arechild Given that courtspornography.”and diskscomputer contained]
orconclusory images as “obscene”accepting language identifyingofwary

trained, asenforcement officersexperienced“child from lawpornography”
see, Theater, atcause, Lee Art 392 U.S.probable e.g.,a basis forsufficient

847, own,Brunette, 17;Smith,637; 795 F.2d at the defendant’s256 F.3d at
judgeno for the to determineprovidesuntrained conclusion better basis

The defendant’spictures pornography.the contained childwhether
reliable, not allow theis informed nor and doesadmission neither

causeprobableto determination ofmagistrate independentmake an
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regarding the nature of the seized materials. Even when withcombined
the fact that yearsover two earlier the defendant video fromordered a a
company convicted of distributing child thispornography, does not

the provideovercome officer’s failure to magistratethe with either actual
orpictures descriptionsdetailed of picturesthe to make an informed

probable 742, 745cause determination. Lacy,See United States v. 119 F.3d
(9th 1997), denied, (1998) (“EvidenceCir. cert. 523 1101U.S. the[that]
defendant has pornographyordered child is toinsufficient establish
probable cause to believe the possessesdefendant such pornography.”)

IAccordingly, believe that magistrate’sthe decision should be reversed.
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