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PER safeguard votingCURIAM. To the of the Newequal rights
court,Hampshire electorate, 2002,in uponthis was called to newestablish

State,for andplansdistrict the house senate. See Belowv. Secretary 148of
(2002); House, (2002).1 SpeakerN.H. v. the 148 N.H.Burling 143 Thisof

because,fell to despite so,task the court its constitutional tomandate do
Hampshire legislaturethe New inwas unsuccessful its efforts to

reapportion the house and senate the session the 2000during following
Below, 3;census. atBurling,148N.H. at 148N.H. 145-46.
right freely“The to vote for the of is ofcandidate one’s choice the
of a society, anyessence democratic and restrictions on rightthat strike at

heart of representative government.” Reynolds Sims, 533,the v. 377 U.S.
(1964).555 This canright neither be denied noroutright bydiluted

rightoneweighting citizen’s more than another’s. Id. The Equal
Protection Clauses of the New andHampshire Federal Constitutions

no less substantially equal legislativethan state representation“demandü
citizens, Thus,for all of all as well races.”places as of all Id. at “the568.

overriding objective legislative apportionment] must[of be substantial
populationof theequality among districts,various that[legislative] so the

of anyvote citizen is inapproximately weight anyto that of otherequal
incitizen the State.” 579.Id. at
parties that,The in and Burling agreed absent a new districtBelow

districts, 1992,theplan, existing formed in violated the constitutional
Below,ofimperative person/one 3;one vote. N.H. at 148Burling,148 N.H.

at 145. oathConsequently, required reapportionour and our office tous
protectthe house and senate to the constitutional topeople’s right one

person/one 144;vote. 148Burling, Reynolds,N.H. at 566.377 U.S. at The
petitioners, Senator Below Representative Burling,Clifton and Peter and

respondent, State,the Hampshire Secretarythe New of thatconcur the
obligationcourt had the and inauthority to underengage redistrieting the

inpresented Germano, 407,circumstances 2002. See Scott v. 381 409U.S.
(1965) curiam).(per

did so becausereluctantly redistrictingWe we understood that is an
inherently political Bd.,Seeprocess. Jensen v. 639Wisconsin Elections

(Wis. 2002).537, 540 legislature,N.W.2d Unlike the have “nocourts
distinctive compromisemandate to conflictingsometimes state
apportionment policies Below,in the people’s name.” at 5148 N.H.
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omitted). toobligationwith itslegislature compliedthe“Had(quotation
fashion, ourtimelyin arequisitesaccording to constitutionalreapportion

ellipsisId. andunnecessary.” (quotationwould have beenintervention
omitted).

plan effective2004, redistrictingcourt’s becameyearstwo after theIn
election, passed two billslegislaturethenext statewidebut before the

(HB) partially264. HB 1292Bill 1292 and HBamending it: House
HB 264of Representatives;HouseHampshireNewredistricts the

case,In this we have beenNew Hampshirethe Senate.partially redistricts
to amend the court’sauthorityhad thelegislaturewhether theasked

did.conclude that itredistricting plan. We

tolegislaturedirects theHampshire ConstitutionThe New
thefollowingregularat its sessionthe house and the senatereapportion

9, 11II, 26. Whenpt.N.H. arts. andSee CONST.decennial census.federal
session, it isplan at thatredistrictingto a newthe Mis enactlegislature
to redistrict.obligationof itsauthorityof its nor relieveddeprivedneither

failing toLegislature, bythecontemplatenot that“The Constitution does
anshould, yearson the for tenimpose peopleit canact when

and hencemadechanges population unequalin havewhichapportionment
Commonwealth,Secretaryv.Lamsonconstitutionally inappropriate.” of

(Mass. 1960). has enacted a valid480, legislature484 Once theN.E.2d168
nextuntil after thelaw, may passed by“no future act be [it]apportionment

the Constitution.”prescribed byapportionment periodregular
2000)(S.D.590,Law, 595Questiona 615 N.W.2dofCertification of

omitted).(quotation
obligation of2002, “left with the unwelcomein the court wasAlthough,

notstead,” redistricting plan didin the court’sperforming legislature’sthe
plan.to Connorauthority redistrictingof its enact adeprive legislaturethe

Davidson,407, 415Finch, (1977); Ex Rel. Salazar v.People431 seev. U.S.
2003) denied,(Colo. J.,1221, (Kourlis, cert. 72dissenting),79 P.3d 1248

(No. 03-1082).(U.S. hold that7, 2004) Accordingly, we3739 JuneU.S.L.W.
to HB 1292 and HBauthority enacthad the constitutionallegislaturethe

obligation to a264, it its enactdoingthat in so fulfilled constitutionaland
Gallen, 122See Monier v.plan upon the 2000 census.redistricting based

(1982).474, 476N.H.
HB 1292 andbythat the new districts createdpetitionersThe assert
the FederalConstitutions andHB 264 violate the Federal and State

XIV; II, arts.pt.N.H. CONST.Voting Rights Act. See U.S. CONST. amend.
(2003).26; opinion§ no as to whetherexpress42 1973c9 and U.S.C. We

one votereapportionment plan complies person/onewithlegislature’sthe



138

or other or statutoryconstitutional requisites. anyWe leave resolution of
these issues for a intrial court the first instance.

Background7. and HistoryProcedural

2002,BurlingBefore we decided Below and in the house and senate
1992,were last inreapportioned thefollowing 1990 federal decennial

Below, 3;census. 148 N.H. at Burling, parties148 N.H. at 145. The in this
case, parties that, 2002,like the in Burling, agreeBelow and as of the
legislative districts drawn in 1992 violated both the State and Federal

Below, 3;Constitutions. 148N.H. at Burling, 148 N.H. at 145.
2002,In the winter of the Republican of theleadership house and senate

legislationintroduced to create legislativenew districts uponbased the
Below, 4;2000 census. 148 N.H. at Burling, 148 at 145.AlthoughN.H. this

legislation both-houses,passed it,the Governor legislaturevetoed and the
Below, 4;was unable to override the veto. 148 N.H. Burling,at 148 N.H. at

result,145. a legislature 22,2002,As the on Mayrecessed without enacting
a new Below,house or senate reapportionment plan. 4;148 atN.H.

148N.H. at 145-46.Burling,
2002,In April the court was petitioned to existing legislativedeclare the

Below, 4;districts unconstitutional. 148 N.H. at Burling, 148 N.H. at 145.
recess,theFollowing legislature’s and the parties’ agreement that the

existing unconstitutional,districts were the court had no choice but to
Below,the 4;redraw districts itself. See 148 N.H. at Burling, 148 N.H. at

146. The 2002 elections went forward based upon the court’s
reapportionment plan.

legislatureThe tosought amend the court’s atplan its next regular
session following Burling 2003,the Below and decisions. In January it
began considering HB parties agree264. The that this changesbill nine of
the twenty-four senate districts the court informed Below. HB 1292 was
introduced in September 2003. parties agreeThe that changesthis bill
twenty-one of eighty-eightthe house districts the court Burling.created in

petitionersThe allege that these bills thirty-twoaffect an additional house
districts.

jurisdictionThe court’s in this 27, 2004,matter was on Mayinvoked
the petitioners,when ofmembers the minority leadership in the house and

senate, a petitionfiled for original jurisdiction. The petition alleged that
264,HB and1292 HB point effective,which at that yetwere not would

create an legislative apportionmentunconstitutional scheme in New
Hampshire. 2,Given the ofimminence the June statutory2004 filing
period candidates,for house senateand the court to actendeavored

(1996).quickly. 2004,See RSA 655:14 28,On May it theaccepted first
question in petition,the which legislatureasked whether the was barred
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II, 9 26 of theArticles andbyHB 264 Partenacting HB 1292 andfrom
todeciding whetherThe court deferredConstitution.HampshireNew

was scheduledpetition. argumentin Oralquestionsthe other theaccept
10,2004.on Juneand held

for all housefiling28, stayed statutory periodthethe court alsoMayOn
for1, filing periodof thecandidates, stayon June lifted theandand senate

HB 264 did not affect.HB 1292 andin districts thatthe senatecandidates
for candidates in thefilingof4, stay periodlifted the theOn June the court

by HB 1292were affectedpartiesthat of the assertedhouse districts none
and HB 264.

ProvisionsII. Relevant State Constitutional

toauthorityhad constitutionallegislaturethe theTo determine whether
of the264, languageexamine the1292 HB we must firstenact HB and

CONST, II, 9, 11 andpt. arts.See N.H.provisions.constitutionalrelevant
form oftripartiteco-equal,of court in our“It is the role this26.

arisingdisputesto and to resolveinterpret the Constitutiongovernment
ofMonier, final arbiter Stateit.” 122 N.H. at 476. We are theunder

(1978).764,State, N.H. 768v. 118disputes.constitutional Smith
purposewill look to itsprovision,a “weinterpreting constitutionalWhen

questionthe words in theintent, givein that we willbearing mindand
to when thethey be to have had the electoratemeaning presumedmust

(1985).Justices, 490,126 N.H. 495cast.” theOpinionvote was of
is oftenhistory of the constitution and its amendmentstheReviewing

toinstructive, placein it court’s ... itself asdoing, “dutyand so is the
parties at time the instrumentin the situation of the thenearly possibleas

used,made, languagefrom themay gatherthat it their intentionwas
v.surrounding circumstances.” Warburtonlightin the of theviewed

omitted).(1992)Thomas, 383, language“The used(quotation136 N.H. 387
theby paramount legislaturein the law which controlspeople great... the

in thatexplainedthe is to understood andpeople, alwayswell as beas
lawsin it at time when the constitution and thesense which was used the

State, 762,Assoc. v. 150 N.H. 765TransportN.H. Motoradopted.”were
omitted).(2004) brackets(quotation and

governHampshireof Constitution theprovisionsThree the New
9, II,II, 11 26.power apportion:to Part Articles and Partlegislature’s

house;authority9 to the Partlegislative apportionand 11 concernArticles
II, 26 its to senate. All threeauthority apportionArticle concerns the

Below, 5-6; Burling,in 1964. See 148 N.H. atwere last amendedprovisions
N.H. at 147.148
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II,Part 9 provides:Article

There shall in oflegislaturebe the this a ofstate house
representatives, biennially principleselected and founded on of

representationandequality, therein shall be as equal as
circumstances will admit. The whole number representativesof

towns, wards,beto chosen from the places, representativeand
hereunder,districts thereof established shall be not less than

three orseventy-fivehundred more than four hundred. As soon
possibleas convening regularthe the next session theafter of of

1971,legislature, and at in every yearsthe session and ten
thereafter, legislaturethe an apportionmentshall make of
representatives according to last generalthe census theof

authorityinhabitants the state taken by the United Statesof of
town,or this state. In making apportionment,such no orwardof

shallplace be divided nor the boundaries thereof altered.

Const, II, added).pt. 9 (emphasisN.H. art.
II, 11, Towns;Part Representation Districts,”Article entitled “Small by

provides in pertinent part:

town, ward,anyWhen or unincorporated place, toaccording
census,the last decennialfederal has less than ofthe number

necessaryinhabitants to it to one representative,entitle the
towns, wards,formlegislature shall those or unincorporated

places into representative districts which contain a sufficient
number of toinhabitants entitle each district so formed to one or

district____Therepresentatives formore the entire legislature
shall the representative districts at its next sessionform after

state,thisapproval byarticle voters thethe and atof of thereafter
regular everythe session following decennial census.federal

Const, II, added).pt.N.H. art. 11 (emphasis
II,Part Article 26 provides:

And may represented senate,that the state equallybe in the
legislaturethe shall single-member districts,divide the state into
nearly mayas as inequal population,be each consisting of

towns,contiguous city unincorporated places,wards and without
town,dividing any city or unincorporated place.ward The

legislature shall the single-member districts at its nextform
approvalsession bythis article the voters the state andafter of of
the regularat session eachfollowing decennialthereafter federal

census.
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CONST, added).II, (emphasisart. 26pt.N.H.
theirwe examineofmeaning provisions,theseTo theunderstand

TransportN.H.intent. See Motorandhistory, purposeas as theirwell
Assoc., 150N.H. at 765.

II, 119Part Articles &HistoryA. of

1784, “rateablein11 were first enactedII, 9 andArticlesWhen Part
requiredwerepollsrateable150representation;the forpolls” were basis

required for each additionalwereand 300for the first representative
(1962);100, 106 seeGeneral, N.H.104Attorneyv.Levittrepresentative.

(1941) (194165Conventionof Constitutionalalso Journal
than 150JOURNAL). with fewerII, 10 addressed locationsPart Article

a,11,II, placePart ArticleLevitt, 104 N.H. at 106. Underpolls.rateable
could obtainvotingin districtclassed aconvenientlynotthat could be

Id.representative.to elect aauthority
members,from 91 to 393in the of the House“By 1876 increases size

polls,’of numbers of ‘rateablein determination thecoupled with abuses the
(citation omitted). Theimperative.” Id.provisionsinchangemade a these

polls andforthus substituted inhabitants1876 constitutional convention
Id.; alsothe house. seeapportioningbasis formade thepopulation

(1876(1876)Convention 230-31Journal of Constitutional
convention,JOURNAL). 600from thatPursuant to the amendments

1,200 wereandrepresentativewere for the firstrequiredinhabitants
263;at see also1876JOURNALrepresentative.for eachrequired additional

(1957).523,Justices, number of town orthe 101 N.H. 524 TheOpinion of
to the “lastaccording generalward would be determinedcity inhabitants

state, or of thisauthorityof of the United Statesbycensus the taken
II, 11 amended toat 263. Part Article “was alsostate.” 1876 JOURNAL

partfor of therepresentation, proportionatefor the first time for aprovide
Levitt, N.H.104only, placestime of of less than six hundred inhabitants.”

tolegislaturenot when the wasspecifyat 106. 1876 amendments didThe
however, ahouse; “to makelegislative practicethe it wasapportion

followingten each Federal census.”periodic every years,reapportionment
(1965).233, 235Justices, 106N.H.Opinion theof

II,II, Levitt, N.H. at 107.Partrepealed10 in 1889. 104Part Article was
OFprovisions.11 to its See JOURNALincorporateArticle was amended

(1889).248-49Constitutional Convention
II, 1941following11 thePart Articles 9 and were next amended

to ansubstantiallygrownconvention. Because the house hadconstitutional
census,1940 the 1941according443 to theexpected members

Seemakingwas with the house smaller.chargedconstitutional convention
to achieveresolutions were introduced1941 JOURNAL at 64-65. Several
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14-15, 18-19, 20-21,this. at 26-27,See id. Ultimately,34-35. the convention
voted on three Seeresolutions. id. at 59-63. All requiredthree resolutions
the legislature to reapportion every yearsten according to the last general
census, as had the practice 61,been legislature’s 59,since 1876. See id. at
62; Justices,see also Opinion the 106 N.H. at 235. The resolutionsof

respectdiffered with to ofthe size the house and the number of
thatinhabitants entitled a town or toward its first representative. See

1941 Journal at 59-63.
convention,As by II,amended the 1941 Part Article 9 provided:

There shall be in the legislature of this astate house of
representatives, biennially elected and on principlesfounded of

representationandequality, therein shall be equalas as
circumstances will admit. The whole of representativesnumber
to be chosen from the towns and wards shall be not less than
three hundred orseventy-five more than four hundred. At the
next ofsession the legislature, 1951,and at the session in and
every thereafter,ten years legislaturethe shall make an
apportionment of representatives according to the last general

ofcensus the inhabitants of the by authoritystate taken the of
the United ofStates or this state. The number of inhabitants
necessary to entitle any town or ward to representatives
additional to the first shall be for each additional representative
twice the number of inhabitants required for the first
representative, so that the mean increasing everynumber for
additional representative shall be twice the number required for

orthe first one representative. In making apportionmentsuch no
divided,town shall be or the boundaries of any citythe wards of

altered,so as to increase the number of representatives to which
citysuch town or may bybe entitled the precedinglast census.

II, (amendedpt.N.H. 1964),CONST. art. 9 reprinted in 1 N.H. STAT.Rev.
(1955).ANN. 97

Also as by convention, II,amended the 1941 Part 11 provided:Article

anyWhenever town or ward shall have less than the number of
necessaryinhabitants to entitle such town toor ward one

representative the legislature shall authorize such town or ward
to elect and send a representative such ofproportionate part the
time as the of itsnumber inhabitants shall bear to requisitethe
number established for one representative and without such

orauthority no town ward shall representative;send a provided,
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toshall be entitledhowever, town and wardthat each
years.in teneveryone sessionin at leastrepresentation

(amended 1964), 1 N.H. Rev. STAT.II, reprinted inart. 11pt.N.H. CONST.
(1955).Ann. 98

1964 constitutionalin 1964. TheagainamendedprovisionsThese were
II, likelyArticle 9 was unconstitutionalinformed that Partconvention was

formany peopleas eachand wards to have twicerequiredit townsbecause
representative.for the firsttheyas neededrepresentativeadditional

II, 11informed that Part ArticleThey148 at 148. were alsoBurling, N.H.
provided only part-timeitwas unconstitutional becauselikely

Thus, theyId.of towns and wards.representation to citizens small
toto articles make them constitutional.endeavored amend both

10, 1964, successfullyadjourningBefore on June the convention
II, to citizens of small towns and wards full-­Part Article 11 allowamended

II,amended, thepermitted11representation. Id. As Part Articletime
towns,to wards andlegislature legislative by joiningcreate districts

too to entitled to one full-timeunincorporated places that were small be
itsto form these districts “atrepresentative. required legislatureId. It the

state,of the andbynext session after of this article the votersapproval
every federal census.”followingthereafter at the session decennialregular

II,pt.N.H. 11.Const. art.
debated, tolength,at whether retainAlthough delegatesthe convention

formanya or have as citizens eachrequirementthe that town ward twice
first, torepresentative theyit for the were unableadditional as needed

adjourning.this See JOURNAL OF CONSTITUTIONALresolve issue before
(1964Journal).(1964) delegates221-50 Some believed thatConvention

for theapportionmentit to retain the current methodappropriatewas
it ... betweenrepresented “an intricate balancehouse because

recognizedof Id.representation population.”of town and at 243. Others
much forrequiring populationthat towns and wards to have twice as each
one vote:representative principle person/oneviolated the ofadditional

issue, which isproblemNow the the ConstitutionalConstitutional
byis aby present representation system,our made clearposed

followingof have forth with theseries decisions that come
Thererepresentation.maxim: must haveequal equalnumbers

it. This is the maxim thatany way getisn't that we can around
Court, putit is inSupremehas the andproposed bybeen

thejust that must followlanguage simple____that is We
to numbers.equal representation given equalthat isproposition

Id. at 233-34.
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aware,The delegates however,were of a federal court decision issued
approximately one week after the convention began, that intimated that
only one house in a legislaturebicameral needed to be aapportioned on
population 148; Stark,basis. 148Burling, N.H. at see Levitt v. F.233

(D.N.H. 1964).566, Thus,569Supp. theyonce successfully amended Part
II, apportionArticle 26 to uponthe senate based population, they believed

II,it unnecessary amend adjournedto Part Article 9 and without doing so.
Below,See 148 7.N.H. at

adjourned,Five days after the convention the United SupremeStates
Reynolds. Justices,Court Opiniondecided See the 106 N.H. at In235.of

Reynolds, clear,the Supreme time,United States Court made for the first
that the Federal Constitution both ofrequired houses a bicameral state
legislature to onapportionedbe basis of population. Reynolds,the 377 U.S.
at July 8, 1964,576. The convention onreconvened approximately three

decided,weeks Reynolds II,after was and amended Part Article 9 to
requirementeliminate the that towns and wards have astwice much

population for representativeeach additional theyas forneeded the first.
See 1964 JOURNAL at 358.

In Reynolds, the also “heldCourt that a decennial reapportionment
clearly requirementswould meet the for amaintaining reasonably current

of legislative Justices,scheme representation.” Opinion the 106 N.H. atof
235; Reynolds,see 377 U.S. at Accordingly,583-84. when the convention
reconvened, it II,inrequirementretained the Part Article 9 that the
legislature reapportion the house tenevery years, following the federal
census. See 1964 JOURNAL at 358.

The convention’s amendments to language governingthe when the
legislature technical,must reapportion instance,were not Forsubstantive.

the II,while 1941 amendments to Part Article 9 required legislaturethe to
session,”apportion next 95,“[a]t 1941[its] JOURNAL at the 1964

amendments itrequired apportionto possiblesoon as“[a]s after the
session,”convening regularof next[its] 1964 JOURNAL at 358. While the

1941 requiredamendments the tolegislature reapportion “at the insession
1951, thereafter,”and tenevery years 95,1941 JOURNAL at the 1964
amendments required legislaturethe to reapportion “at the session in
1971, and every years thereafter,”ten 1964 JOURNAL at 358.

History II,B. Part Article 26of

II,Before Part 1964,Article 26 was inamended senate districts were
apportioned taxes,on the of population. Below,basis not 148 N.H. 6.at

1964, II,Before Part Article 26 read:
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senate,mayAnd that the state in theequally representedbe
shall,the from time to timelegislature divide the state into

districts, astwenty-four nearly equal mayas be without dividing
division,unincorporated places; makingtowns and and in this

they govern byshall themselves the of directproportion taxes
districts,paid by the said and make totimely known the

inhabitants of the state the limits of each district.

omitted).(quotation Although provisionId. this torequired legislaturethe
time,”redistrict the senate “from time to tolegislaturethe failed redistrict

the senate at all 1915 1961.between and Id.
convened,When the 1964 constitutional delegatesconvention the

“onlyunderstood that it was a of Hampshirematter time” before the New
ofsystem the senate toapportioning according taxable wasproperty

omitted).declared unconstitutional. Id. (quotation Accordingly, when the
II, 9,weredelegates agree upon changesunable to to Part Article they

II,turned their attention to Part Article 26. Id. at 7. “The convention thus
II,resolved to amend Part 26 toArticle make clear that senate districts

would apportioned upon populationbe based equality and would be
every years, following amended,redrawn ten the decennial census.” Id. As

II,Part required legislatureArticle 26 the to reapportion “at its next
session after approval byof this article the voters of the state and
thereafter at regular followingthe session each decennial federal census.”

II,N.H. pt. languageCONST. art. 26. This is similar to the language added
II,to Part Article 11 theby same constitutional convention. See N.H.

Const, II,pt. art. 11.
The delegates did not how frequently legislaturedebate the should

reapportion Rather,the senate. their debates uponcentered whether the
ofsize the senate remain twenty-fourshould at or be increased to thirty or

thirty-six members. 1964JOURNAL at 266-76.

II, 9,11InterpretationC. Part Articles &26of

From historythe described we followingabove reach the conclusions.
policy practiceThe and in HampshireNew has been to legislativecreate

everydistricts once ten years uponbased the federal census. This policy
1876,practice when, time,and inbegan for the populationfirst became the

basis of apportioning Opinion Justices,the house. See the 106 atN.H.of
235. Decennial reapportionment 1942,became a constitutional mandate in

II,when Part Article 9 was amended to state: “At the next session of the
legislature, 1951,and at the in every thereafter,session and ten years the
legislature apportionmentshall make an representativesof according to
the last general census of the inhabitants of the state taken by the
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II,pt.this state.” N.H. CONST. art. 9States or ofauthority of the United
(1955).(amended Ann. 971964), in 1 N.H. Rev. STAT.reprinted

legislature reapportionthe intent that theThis makes clearlanguage
amendments), againthe 1942period: (followingin 1943ten-yearonce in a

census), the lastevery yearsand ten after(followingin the 19501951
etc.).1961, 1971, 1981, 1991, 2001, As soonin(e.g.,decennial federal census

to onceduty reapportionfulfilled its constitutionallegislatureas the has
census, until themay reapportion againit notthe last federaluponbased

(1963);Justices, 125,128105 N.H.Opinioncensus. See thenext federal of
Law,Question 615 at 595.a N.W.2dsee also of ofCertification

in theOpinion Justices:explainedAs we of

“everymadeapportionmentthat shall beprovidesArticle 9th
1951, to the last“accordingin andcommencingten years”

census.”general

to us that the constitutional mandate establishes. It seems clear
makingin anlegislative guideas aonly yardstickone

last census of thegeneraland that is “theapportionment,
of theby authorityof the state taken United Statesinhabitants

census,for a state thebeing provisionthis state.” There noor of
forprovidesmust be used. Since the ConstitutionFederal census

1961, itten-year period followingthereapportionment duringno
tofor the General Court“constitutionally competent”is not

that camerepresentative byof a town[aauthorize an election
in 1966.yearafter the 1960 thecensus]into existence

omitted).(citation 1964Justices, at Thethe 105 N.H. 128Opinion of
II, change9 not this fundamentalto Part Article didamendments

requirement.
toproviding representationthe forpopulation became basisOnce

apportioningin the house and for theof small towns and wardsresidents
II,II, 26,11 like Partsenate, for Part Articles andnecessaryit became

1964,Thus, in these9, require reapportionment.Article to decennial
form house districtslegislatureto the torequirearticles were amended

districts at its nextand and senatesingle-memberfrom small towns wards
thereafter at thethe voters of the State andapproval bysession after

CONST, pt.N.H.each decennial federal census.followingsessionregular
slightlyin articles differsII, 11,26. languagethe used theseAlthougharts.

9, mustlegislaturethe is the same—theimportfrom that in Article
federal census.every years, followingonce ten eachreapportion
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II, 9,petitionersThe that Part 11 and 26agree requireArticles
however,apportionment every years. They argue,once ten that these

provisions permit legislature onlythe to redistrict at the session
immediately federal to itsfollowing Havingthe census. failed redistrict at

session, they2002 the not at its 2004legislaturecontend could redistrict
Alternatively, theysession. assert that the could notlegislature redistrict

in 2004 the court in inby redistrictingbecause acted its stead 2002. We
address ineach contention turn.

III. ArgumentsPetitioners’

A. Legislature ApportionWhen Must

The first thatpetitioners argue legislature precludedthe was from
a inenacting reapportionment plan 2004 because it failed to do so at its

II,regular following Theysession the 2000 census. observe that Part
session,”Article 9 requires legislature reapportionthe to at “the and Part

II, session,”Articles 11 and 26 it torequire reapportion regular“at the
following Theyeach federal census. conclude that the plain meaning of this
language prohibits legislature apportioningthe from at otherany session
than the one immediately following the federal census.

II, 9, 11we aacknowledge readingWhile that literal of Part Articles and
26 supports petitioners’ argument, ignoresthe it purposethe and intent of
requiring reapportionment,decennial which is to substantiallyensure
equal representation uponbased population. Reynolds,See 377 U.S. at

instance,579. Reynolds, for was prompted by the Alabama legislature’s
to reapportionfailure for over sixty years. Id. at 569-70. The Alabama

legislature’s failure” to comply“[consistent with the State constitutional
requirement of apportionmentdecennial had created “crazy-quilts

568,incompletely lacking rationality.” Id. at 570. Under the Alabama
scheme, 40,000some towns with more than giveninhabitants were one
seat in the legislature, 20,000while other towns with fewer than
inhabitants were given representatives.two Id. at n.568-69 45. Alabama’s
apportionment “signallyscheme was illustrative and symptomatic of the
seriousness of this inproblem a number of the States.” Id. at 569.

Thus, in addition to requiring that both houses of legislaturea state be
apportioned basis,on a population so that “the vote of any citizen is
approximately equal weight citizen,”in to that of any other the Court ruled
that minimalreapportionmentdecennial clearly“would meet the
requirements for amaintaining reasonably current of legislativescheme
representation.” 579,Id. at 583-84. Failure to reapportion at least once
every ten years assuredly“would constitutionally suspect.”be Id. 584.at
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II,. 9,11 mandatoryArticles and 26 isof PartAlthough languagethe
(the regularor “at the“at the session”reapportion“shall”legislature

census), it to mean that ifinterpretwe do notthe'federalfollowingsession”
regularat thereapportionin its efforts tois unsuccessfullegislaturethe

untilcensus, doingit from soprecludedisfollowingsession the decennial
Rather, of thesethat the intentcensus. we believethe next decennial

topeople equalof theright“to the constitutionalis assureprovisions
actpowerand the todutyis that theimplicationand theapportionment,

discharged.”andpower... until the is exercisedunder continue[them]
examining similarLamson, jurisdictionsat 483. Other168 N.E.2d

id.;conclusion. Seehave reached the samelanguage,constitutional
cases);Law, (citing615 at 595Questiona N.W.2dofCertification of

(R.I.1962).111,Governor, 117the 185A.2dOpinion to
acannot mean that Statereapportionmentof decennialrequirementThe

patentlya census and usethe results of federalmay ignore
(D.769,Burns, R.I.Supp.v. 548 F. 773districts. Farnummalapportioned

and to1982); Lamson, right equalat 484. “The to an votesee 168 N.E.2d
a state such freedom.”important permittoo torepresentation isequal
Governor, atFarnum, 773; the 185 A.2dOpinionat see toSupp.548 F.

117.
totoken, equalto an vote andright equalsameBy “[t]hethe

to allow a state ... absoluteimportantis toorepresentation [also]
v.redistricting.” Cardona Oaklanddelaying post-censusindiscretion

1992).(N.D.837,Dist., Cal., 841 Cal.Supp.785 F.SchoolUnified
uponto currentis intended be basedreapportionmentDecennial

extreme, into its absolute discretiondata. Id. “Takenpopulation
in states ...every years,ten could resultlongas as doneredistricting,-

figurescensus9 to 10 after federal decennialelecting yearsto redistrict
to ninePermitting legislaturen. 9. the redistrictare available.” Id. at 841

incensus, againit must redistrictwhenyears after one federal decennial
census, “the needfollowing impairthe next wouldonly yearsone.or two

oforganization legislative system.”in the thestability continuityfor and
583; Salazar, 1242.79 P.3d atReynolds, 377 U.S. at see

Moreover, obligationhas fulfilled its constitutionallegislatureonce the
it has nofigures,the decennial censusreapportion uponto based

until after theapportionmentto make anotherauthorityconstitutional
Law, atQuestiona 615 N.W.2dnext federal census. See ofCertification of

hasSupreme explained:Dakota Court595. Asthe South

not, think, in minddid we haveThe framers of our Constitution
constitutionalmight disobey theLegislaturethe apossibility that

at the timemandate, apportionmentfail to make anmightand
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bythem theaffirmatively imposed uponwhen that wasduty
of theIt seems the framersapparentConstitution. thatquite

“at firstapportionment regularin for itsprovidingConstitution
time,”session, at no meantafter each enumeration ... but other

shouldonly nothing Legislatureto this and more: That thesay
an at the after an enumerationmake first sessionapportionment

Constitution, having so doneaffirmatively required byas the and
(as would) notthey theymakers assumed shouldthe Constitution

powerexercise such until after another enumeration.again

words, when a once makes anLegislatureIn other
an no canapportionment following Legislatureenumeration

make another until the next enumeration.after

omitted).(quotationId. at 594
case, legislature consideringIn this the HB 1292 and HB 264 atbegan

Burling,its session the court’s decisions in Below and before thefollowing
redistricting2004 election. its ownlegislature planHad the not enacted

session, however,this have fromduring might precluded doingit well been
Cardona,so aat future session. See 785 F. at 841.Supp.

B. RedistrictingCourt’s Role in

inRelying primarily upon Supremethe Colorado Court’s decision
Salazar, petitioners argue reapportionmentthe next that the court’s 2002
plan supplanted legislature’s authoritythe to enact redistricting legislation
in 2004.

The issue in Salazar legislaturewas whether the Colorado had violated
the byColorado Constitution boundaries ofredrawing congressional

Salazar,districts in 2003 after the court had done so in 2002. 79 P.3d at
A majority1224-26. of the ruled that could not redrawlegislaturecourt the

congressional the court so. Id. at 1226.districts after done Thehad
2002,majority congressionalheld that when the court redrew districts in it

obligation providefulfilled the State’s to districts forconstitutional
congressional elections. Id. at 1232. thismajorityThe reached conclusion

part by interpretingin the term inAssembly”“General the state
provisionconstitutional governing congressional redistricting broadly:

“The term Assembly’ encompasses legislative process,‘General the entire
as bywell as voter initiatives and order.” Id. 1236.redistricting court at In
this theway, court the Colorado Constitution tointerpreted make the

part Salazar,state courts of legislative process.the 72 at 3739U.S.L.W.
C.J., Thomas, JJ.,and Scalia and from of(Rehnquist, dissenting denial

certiorari).
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toresponsibility protecthas a constitutional theAlthough the court
II, 9,Part 11interpretof the we decline to Articlesvoting rights people,

the-dissentingof Aspart legislative process.and 26 to make the court the
laws;observed,justices in “Courts do not enact or createrightlySalazar

Salazar,it 79 P.3d at[they] requires.”declare what the law is and what
(Kourlis, LaFrance, 171,see State v. 124 N.H. 177dissenting);1243-44 J.

(1983). among“To ... the of theseparation powershold otherwise violates
Salazar, 79 at 1244powers government.”three coordinate of ... P.3d

I,(Kourlis, J., dissenting); pt.see N.H. CONST. art. 37.
of is toSeparation co-equal governmentof the three branches essential

that theprotect against bya seizure of control one branch would threaten
a and theability sovereign people.of our citizens to remain free Petition of

(2004).Counsel, 1, Thus,151 N.H. 9 theGovernor and Executive
encroachingof doctrine each branch fromseparation powers prohibits

the and functions of the other See Petition N.H.upon powers branches. of
(2004).Assoc., 112,Bar 151 N.H. 115-16

toauthorityvests the with theOur State Constitution redistrict
branch, good legislatureand for reason. state is thelegislative “[A]

by identifyinstitution that is far the best situated to and then reconcile
constitutionallystate within the mandatedpoliciestraditional framework
Connor, 414-15.population Althoughof 431 U.S. atequality.”substantial

in inrequired Burling, lightlyour was Below and we treadintervention
arena,political materially impair legislature’s redistrictingthis lest we the

Assoc.,Petition N.H. Bar 151 N.H. at 116.power. See of
Supreme explained:As the Wisconsin Court has

inherentlyan[R]edistricting political legislative—remains and
not called tojudicial upon perform redistrictingCourts—task.
are, course, is, writingof that the lawjudicially legislating,

it, usuallyrather than which is not their usual —andinterpreting
Redistricting politicalnot their determines theproper —role.

forlandscape ensuing public policy yearsfor the decade and thus
in their wisdom entrusted this decennialbeyond. The framers

ofgive-and-takeexercise to-the branch bécause thelegislative
process, involving representativesthe -as it doeslegislative

by people precisely politicalelected the to make these sorts of
decisions,policy preferable anyand is to other.

Jensen, courts in this “purely639 N.W.2d at 540. When do intervene
constitutionalityit is to thepolitical, legislative process,” ordinarily review

Salazar, (Kourlis, dissenting).79 P.3d at 1244 J.existingof districts.
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in form of drawn districts “becomesnewlyJudicial relief the
...toonly legislature reapportion accordinga fails toappropriate when

had antimely having adequatein a fashion afterrequisitesconstitutional
omitted);Monier, (quotationto so.” 122 N.H. at 476opportunity do

function to “decide theReynolds, 377 at It is not the court’sU.S. 586.
[thein but it ispeculiarly political questions reapportionment,involved

laws.”equal protectioninsure the electorate of theduty tocourt’s]
omitted).Burling, (quotation legislature148 N.H. at 144 When the has

act, constitutionallyit a validjudiciary’s dutyfailed to is the to devise
intemporaryid. isreapportionment plan. Any plan preferablySee such

(N.D.nature, Mortham, 1529, 1544Supp.however. Johnson v. 915 F.See
1995). doctrine,separation powersFla. Under the of a state court cannot

usurp legislature’s “authority subjecta state to redistrict or reapportion,
to constitutional constraints.” Id.

cases,In the Below and theBurling undisputed existingit was that
districts were tolegislatureunconstitutional and the had failedthat
reapportion after having adequate opportunityhad an to do so. Judicial

Monier,relief was not onlytherefore but 122appropriate, required. See
476;N.H. Reynolds,at 377 U.S. at 586. In of thelight legislature’s

unsuccessful efforts to redistrict the ofand existence house and senate
infirm,districts that constitutionallywere the court a toremedyfashioned

Salazar, (Kourlis,inprotect voters the 2002 elections. 79See P.3d at 1248
J., however,dissenting). plan,Our legislaturedid not the frompreclude

HBenacting 1292 and HB 264. See id.

TV.Conclusion

reasons,For all of the above we legislaturethat the had theconclude
toauthority enact HB 1292 and HB legislation,264. With this the

legislature has fulfilled its obligation reapportionconstitutional to the
house upon II,and senate based the 2000 census. Pursuant to Part Articles
9, 26,11 legislature mayand the not reapportion again regularuntil its
session following the next decennial census. Infederal accordance with our
ruling, injunctionsthe we against filing periodthe for house andissued
senate candidates byin districts affected 1292 and HB 264 areHB

opiniondissolved. This is immediately.effective otherwise orderedUnless
court,by filingthe the of toany staymotion reconsider not theshall

effective date of this opinion.

So ordered.

DugganBroderick, C.J., Nadeau, Dalianis, Galway, JJ.,and and
concurred.


