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votebindinghold referendumthe Association to arequires311:7-g, which
I, Hampshireof the Newunification, Article 37a violation of Parton is

and, asis clearof to orderpowerThe this courtConstitution. unification
that havecourtsout, appellateall stateconsistent withmajority pointsthe

224,Ass’n, 532Bar S.W.2dTennesseePetitionthe issue. Seeaddressed of
however, what(Tenn. 1975). not, consideredpreviouslyhasThis court229

Bar.in of therole, has unificationlegislatureif theany,
reasons, respectfullyI dissent.For these
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Nelson, Kinder, P.C., (WilliamSaturley,Mosseau of& Manchester C.
Saturley brief,and Kristin M. Yasenka on the Saturleyand Mr. orally),
for the Judicial Conduct Committee.

(AnnHeed,Peter attorneyW. general Larney,F. attorneyassociate
general, on the brief for theorally),and State.

Miller,Betsy B. legal Lehmann,house counsel and Richard J. senate
counsel,legal brief, forby Speakerthe of Hampshirethe New ofHouse

Representatives and the ofPresident the New Hampshire Senate, as
amici curiae.

NADEAU, (Committee)J. The Judicial Conduct Committee thisbrings
petition for original jurisdiction seeking guidance as to the

2008).ofconstitutionality chapter (Supp.RSA 494-A The Committee
chaptercontends that RSA 494-A is Tounconstitutional. the setextent

forth in this opinion, agree.we
The Committee was by Supremecreated Court provideRule “to for the

orderly and efficient Conduct,administration of the Code of Judicial Rule
Sup. 39(1).38 Supremeof the Rules of the Court.” Ct. R. It empowered,is

among things,other “to investigateconsider and the any judge,conduct of
40(2),as that term is defined in within jurisdiction court,”Rule the of this

may,and appropriate,where a complaint grievance,dismiss or dispose of a
complaint or grievance “by informal adjustment,”resolution or or

disciplinarycommence inproceedings supremethe R.court. SUP. Ct.
39(9).

494-A,In RSA chapter legislaturethe created the Judicial Conduct
(Commission)Commission and declared it to “be forresponsible

addressing complaints concerning judgesthe conduct of and clerks in the
courts of 494-A:10,this state.” I. It empoweredRSA is also to “impose
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censure,”orby reprimandtoregard complaintaactions withdisciplinary
attorneyconduct to theof criminalreport evidencetoand is directed
that thein it findsmatter whichanyto the legislatureand to refergeneral

inAs amendedhis or her removal. Id.warrantsor clerk’s conductjudge’s
judges ...againstmadecomplaints2003, “[a]ll1 thatprovides494-A:RSA

commission.”to theshall directedclerks... beand
separationthechapter 494-A violatesRSAarguesThe thatCommittee

I, of State ConstitutionArticle 37 thein Partdoctrine embodiedpowersof
toCourtHampshire Supremepowerthe of the New“encroaching onby

the Committee assertsjudiciary.” Specifically,of theregulate the conduct
the494-A, amended, to declare“purport[s]chapter asthat RSA

judges,” andthe conduct ofauthority regulatethe tosole[Commission]
judicialthe branch.authority away fromthatthereby “commandeer[s]”

it willact, to be constitutional andpresumeIn a wereviewing legislative
Petitioninescapableupon grounds.”it “exceptnot declare invalid of

(2004)Council, 1, 4 (quotations and151 N.H.and ExecutiveGovernor
omitted). words,In will not hold a statute to beother webrackets

itconflict existsa betweenunless clear and substantial“unconstitutional
omitted).and(quotationthe constitution.” Id. bracketsand

however, constitutionallynotgovernment,One branch of is
9; State v.power of another. Id. at see alsoto the essentialpermitted usurp

2001).(Minn.652, To violate the659 do so wouldLindsey, 632 N.W.2d
Governor, 9;151 see alsoPetition N.H. atseparation powersof doctrine. of

I, of directive “is violatedseparation powersart. 37. Thept.N.H. CONST.
of constitutional dutiesimposition uponan one branchby improper

aanother, or, upononebyan encroachment branchbelonging to
government.” Opinionof theof another branchconstitutional function of
omitted).(1970) (citations359, actions ofJustices, 363 When the110 N.H.

materially impairor the inherentof defeatgovernmentone branch
branch, constitutionallyare notanother such actionsfunctions of

(Cal. denied,174, 2002),Rosenkrantz, cert.In re 59 P.3d 208acceptable.
(2003).538 U.S. 980

a resolutionexample, adoptedFor when the Governor and Council
officials,on the of elected Statepartto conflicts of interestseeking prevent

allprotectto the essential functions ofresponsibilityin of ourthe exercise
encroachment,from wegovernment improperofco-equalthree branches

in the arealegislationcomprehensivethat desirable“[h]oweverobserved
be, of themay legislationconflict the enactment such isof of interest

not the executive.”legislatureand of the and ofresponsibilityprerogative
(1976).406, also thatJustices, 116 N.H. 413 We noted mostOpinion theof

“[c]learlyof thatlegislaturewere the andelected State officials members
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it is not within ofprerogativethe the Governor and Council to regulate the
conduct of such officials.” Id. at 411. Similarly, ofregulationthe the
conduct of isjudges the prerogative responsibilityand of judiciarythe and
not of the legislature.

This court has stated that power of the tojudiciary“[t]he control its
own ofproceedings, the conduct participants, the actions of ofofficers the
court and the environment of the powercourt is a absolutely necessary for
a court to function effectively joband its ofdo administering justice.” State

(1983).LaFrance, 171, 179-80v. 124 Thus,N.H. judicialthe branch has the
inherent power regulateto of State,officers the court. See v.Smith 118

(1978).764,N.H. judicial770 Such powerinherent of the isbranch
“supported by custom,” judicialconsistent the common law and precedent.

Mussman, 99, 101(1972).reSeeIn 112N.H. It has byalso been confirmed
statute, (1997),see 490:4 amendment,RSA and constitutional see N.H.
CONST, II,pt. 73-a; (Judicialart. Opinionsee also Salarythe Justicesof

297, 299-300(1995).Suspension), 140N.H.

This inherent “ourauthority, superintendingand control over the
courts, includes the toauthority discipline members of the judiciary.”

Case, (1996) (citations618, omitted).Snow’s 140 N.H. 621 Moreover,
publicmaintaining confidence in the administration of justice is the

court, (Judicialofresponsibility this see Opinion the Justices Salaryof
299,Suspension), 140 N.H. at our ofsystem judicialand isdiscipline

therefore todesigned public“foster[] confidence in the judiciary, as well as
maintainQ integrity,” 177, (2000).its Thayer,Petition 145 N.H. 180of

Mussman,inAccordingly, 103,112 recognizedN.H. at we this court’s
authority, an of “judicialas exercise power,” inquireto into the conduct of
judges and to impose disciplinary measures short of removal from the

precedentbench. Common law makes clear that the authority disciplineto
judges essential, indeed,is an “exclusive[,]and judicial function,” Opinion

(Judicialthe Justices Salary Suspension), 140 N.H. at 301.of

The arguesState that because RSA chapter 494-A does not
“prohibit[] the Court reprimanding,from censuring or suspending a judge

misconduct,”for it notdoes violate the ofseparation powers doctrine. The
function, however,court’s superintending entails justmore than powerthe

imposeto ondiscipline judges. It includes the toauthority determine how
regulate conduct,tobest their and encompassestherefore the discretion to

when,determine whether and to disciplinewhat extent be imposed.should
(JudicialOpinion the Justices Salary Suspension), 140 atN.H. 300-­Cf. of

494-A:l,01. Because RSA 2003,as amended in specifically interferes with
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is,judiciary, anddiscretion, power of theanusurpsit essentialthat
therefore, unconstitutional.

enactedchapter validly494-A wasthat RSAnext contendsThe State
to thepointsitlegislative power. Specifically,legislature’sthepursuant to

73,II, 17,address, arts.pt.see N.H. CONST.of andimpeachmentpowers
amongresponsibilityis a sharedjudgesofargues disciplinethat “[t]heand
to anyexclusivenever beengovernment] and has[ofthe three branches

branch.”
“recognizesour Constitutionpowers provisionof of StateseparationThe

absolute,”begovernmentin a cannotpowersof workableseparationthat
362, that theJustices, N.H. at therefore directs110 andOpinion theof

“asindependentseparate andgovernmental powers should be asessential
admit, or is with thata will as consistentgovernmentnature of freethe

in oneofbinds the whole fabric the constitutionof connection thatchain
I, Thus,pt. art. 37. weamity.” N.H. CONST.of union andindissoluble bond

andI, overlappingsome“contemplatedPart Article 37have thatstated
Opinion theexpediency.”practicalas a matter of and essentialduality of

(1973). ofJustices, 287, overlappingthis113 N.H. 290 We described
199, 207(1818):Sherburne,in 1 N.H.v.powers Merrill

admit, fromcontended, thatwe with readinessIt has been and
Constitution],I, theof 37 of the Statethe close Article[Part

not to make aclear, our constitution did intendinference is that
Thepowers government.of theof the threeseparationtotal

ofpassageunited the in thelegislatureexecutive was to withbe
salary.for hislaws; depend uponto the latterand the former was

too, parta of thejudiciary,of the was united withpartA
and all of theimpeachments;in oflegislature the trial some

foron the executivejudiciary dependentwere made
for thelegislatureon the and executiveappointments and

courts, forjurisdiction,ofapportionmentof theerection
byforcompensation and removal address.

however, andexplained,As further “these connexionsthe Merrill court
implication; they by subsequentnot left to are all createddependencies are
addition, oneId. In this court has noted that whereexpress provisions.”

branch,powersexercises the of another “suchgovernmental branch
efficiencytoonly ancillary giveof an characterpowers be attributesmay

department they Opinionto which are attached.”to the activities of the of
(1931).Justices, 562, 56785 N.H.the

by thepower, expressly grantedhas theAccordingly, legislaturethe
or, togetherconstitution, by impeachmentto a fromjudgeremove office

executive, II, 17, 73. Thept.N.H. CONST. arts.bywith the address.
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legislature may activities,also undertake ancillarythose such as
investigation, that to”“give efficiency impeachment or address
proceedings. Opinion Justices, 567;the 85 atN.H. Petitionof cf. of

Comm., (2000) (Petition108, 112Conduct 145 N.H. ofJCC).Judicial The
legislature amay, correspondingly, choose commission or other vehicle to-­
effectuate those purposes.

above, however, regulateAs discussed the topower the conduct of
judges, including removal,the toauthority disciplinarytake action ofshort

judicialis power. Mussman,a See 112 powerN.H. at 103. That is neither
toexpressly granted by Constitution,the thelegislature State nor

necessary for it to conduct efficient impeachment or address proceedings.
Thus, it poweris not an “overlapping” bythat is shared the legislature, but
rather, (Judicialis judiciary. Opinionexclusive to the See the Justicesof
Salary Suspension), 140 N.H. at 301.

extent, therefore,To the that RSA 494-Achapter purports to authorize
find,the Commission to impose disciplinary action on judges, we on

itinescapable grounds, that is unconstitutional.
The amici curiae that theargue byissue raised the Committee’s

petition nonjusticiablea politicalis question. The of anonjusticiability
political fromquestion derives the of ofprinciple separation Seepowers.

(2003).141,Horton v. 149McLaughlin, N.H. 143 The justiciability
“prevents judicialdoctrine violation ofseparation powers byof the limiting

judicial ofreview certain that within provincematters lie the of the other
Horton,two branches of government.” 149 N.H. presentsat 143. A acase

nonjusticiable political “where there is aquestion textually demonstrable
constitutional commitment of the issue to a coordinate political

omitted).Id.department.” (quotation commitment,Where there is such a
adjudicatecourt should decline to the to uponmatter avoid encroaching

the powers politicaland functions of that coordinate branch. See id.
II,The amici pointcuriae out that Part Article 17 of the State

powerthe of inimpeachmentConstitution vests the house of
representatives, II,with trial before the senate. Part 38Article further
provides court,-withthat shall power“[t]he senate be a full and authority

hear, try, determine,to impeachmentsand all bymade the house of
representatives state,oragainst any officer officers of for bribery,the
corruption; malpractice maladministration,or addition,in office.” In under

II, 73,Part Article ofgovernor maywith consent the council“[t]he remove
any commissioned officer for uponreasonable cause the of bothaddress

of legislature,houses the provided nevertheless that the cause for removal
substantiallyshall be stated infully and the address and shall not be a

a ground impeachment.”cause which is sufficient for The amici curiae
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the ofof related to removalcommitment mattersargue “[t]hethat textual
into intervenejudicial authorityor limitsby impeachment addressjudges

matter[s].”such
of isjudgesimpeachmentthatrecognized “[t]heThis court has

II, ofArticle 17bybranch Partdemonstrably legislativecommitted to the
111-12.atof JCC,Petition 145 N.H.the Constitution.”HampshireNew

Horton,“Indeed, exclusively legislative prerogative.”is aimpeachment
omitted). isSimilarly, byremoval address(quotation149 at 143N.H.

by Partthe and executive branchesdemonstrably legislativecommitted to
Mussman,inII, “[t]heof the As we notedArticle 73 State Constitution.

for reasonableof and to remove a state officerpower the Governor Council
legislature is an executivethe of houses of theuponcause address both

Mussman, 112 at 100 (quotationN.H.legislative proceeding.”and
omitted).

toauthorityhas fulllegislaturealso thatrecognized “[t]hehaveWe
rules, to outnecessary proper carryand laws andregulationsallestablish

toThus, powerexclusivelegislature’sits mandate. theconstitutional
it fullnecessarily carries with theimpeachment proceedingsconduct

tomake, pertainingrulesauthority implement interpretto and
(citations omitted).Horton, Accordingly,N.H. at 144149impeachment.”

Judiciary “thelegislature to the House Committeedelegatedwhere the
and the rulesauthority investigationto conduct an to draftimpeachment

conducted,” declined, oninvestigationwhich its would be weunder
JCC, 145rules.justiciability grounds, to interfere with such Petition of

N.H. at 112.

upon the of andpowers impeachmentRSA 494-A toucheschapter
legislatureto refer toby directingremoval address in the Commission the

10,1.494-A:any judgeremoval of the or clerk. See RSAwarrantingmatter
asinvestigationIt the to “conduct such furtherempowersalso Commission

494-A:ll, I.ruling complaint.”it on themay necessarydeem before RSA
To andinvestigate reportthe extent that the Commission is authorized to

impeachmentto on that orlegislature by judge maythe conduct warranta
address, decline, grounds,on to interfere withby justiciabilityremoval we

those functions of the Commission.
however, afunctions, prescribingthe withMost of Commission’s deal

conduct, violated,judicial determiningof it has andcode whether been
or 494-“impos[ing] by reprimandactions ... censure.” RSAdisciplinary

A:10, demonstrablyI. the text of ourNowhere does State Constitution
controversyto thelegislature. Accordingly,commit these functions the

justiciable and, forthe duties is the reasonsremainingover Commission’s
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and to the forthextent set in this opinion, chapterwe find RSA 494-A
unconstitutional.

So ordered.

C.J.,Broderick, Galway, JJ., concurred; Duggan,and Dalianis and
J., specially.concurred

DUGGAN, J., 494-A:l,concurring specially. 2003,RSA as inamended
provides that: “All complaints against judgesmade ... and clerks ... shall
be directed to the view,[Judicial Conduct In my onlytheCJommission.”
issue that we need is provision I,to decide whether this violates Part

ofArticle 37 New IHampshirethe Constitution. agree majoritywith the
that 1because 494-A:RSA vests exclusive in theauthority commission to

complaints clerks,hear against judges and it is unconstitutional.
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