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under the benign circumstances presented by this case, for the marine
patrol officer to do his job, as mandated by RSA 270-D:6, by asking a
kayaker if he has a PFD, without violating our Constitution.
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DALIANIS, J. The defendant, Adam Chesbrough, pled guilty to one count
of negligent homicide. On appeal, he argues that the Superior Court (7.
Nadeau, J.) erred in denying his motion to strike a portion of the
sentencing order. We affirm.

At the defendant’s hearing on his plea and sentencing on December 3,
1998, the prosecutor recited the pertinent facts of the case, which the
defendant agreed were true. After appropriate colloquy to ensure that the
defendant’s plea was lawfully entered, the superior court accepted the
plea. In response to inquiry from the court, the defendant’s counsel
acknowledged that he and the defendant had reviewed and agreed to the
recommended sentence, which included a requirement to pay $23,793.83
restitution pursuant to RSA 651:63 (Supp. 1998) (amended 1999). Prior to
the December 3 hearing, the defendant had requested a continuance of his
previously scheduled plea and sentencing hearing in order to clarify his
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restitution obligation, acknowledging that the restitution amount “totals
well over $20,000.00, excluding insurance settlements.” The defendant
raised no objections at the December 3 sentencing hearing.

Three years later, in January 2002, the defendant filed a “Motion to
Strike Sentencing Order Restitution Language.” The defendant argues
that he should not be required to make restitution because the vietim’s
family settled for $100,000 with his insurance company and “restitution is
not intended to compensate vietims more than once for the same injury.”
See RSA 651:63, 1. The defendant contends that the civil settlement of
$100,000 and the $23,793.83 restitution payment result in an impermissible
dual recovery and, thus, the sentence is illegal.

The superior court denied the defendant’s motion because the defendant
was aware of the $100,000 settlement at the sentencing hearing and, at
that time, did not object that the restitution rendered the sentence illegal.

Il The defendant concedes that he and his lawyer were aware of the
$100,000 civil settlement prior to the sentencing hearing and that the
restitution ordered at the sentencing hearing was permitted by RSA
651:68. Given that restitution was statutorily authorized and that the
defendant knew prior to sentencing that the civil case had settled, his
failure to object on the ground that the sentence allegedly provided dual
recovery barred him from challenging the legality of the sentence three
years later. See Stafe v. Nuiter, 135 N.H. 162, 163-64 (1991) (failure to
object to errors during sentencing hearing precludes later challenge to
sentence).

Accordingly, the superior court’s denial of the defendant’s motion to
strike language from the sentencing order is a sustainable exercise of
discretion. See State v. Lavallee, 115 N.H. 540, 541 (1975); ¢f. State v.
Lambert, 147 N.H. 295, 296 (2001) (explaining unsustainable exercise of
discretion standard). This ruling, however, does not foreclose the filing of
an extraordinary writ. See State v. Ryan, 142 N.H. 486, 487 (1997).

Affirmed.
BRODERICK, DUGGAN and GALWAY, JJ., concurred.




