
justifyis to itspermittedof board membersunanticipated speculation
decision.

such, beingfor unable to answer thepenalize plaintiffAs I would not the
Rather, Iduring meeting.the believebyraised the board membersissues

torespondmore time to itsplaintiffshould have afforded thethe board
plaintiff mayThat the not haveupon plan.the siteactingconcerns before

import.concerns is of no As wetime to redress the board’srequested more
I,in of Part Article 1 of our Staterecognized, furtherancepreviouslyhave

Constitution, to assistance to allmunicipalities obligation providehave an
Richmond, 314-15;149 N.H. at seeapproval.seekingtheir citizens board

(1980).409, measure of120 N.H. 411 ThisSavage Rye,v. Townalso of
onlynot whether theircertainly informing applicantsincludesassistance

theybut also whether aresubstantively acceptableareapplications
duty120 at 411.1 would also include thetechnically Savage,in order. N.H.

respondtime to to the board’swith sufficientprovide applicantsto
concerns.

haveplaintiffthe so that the wouldpetitionI would remand the to board
Therefore, Iflagpole respectfully,concerns.opportunitythe to address its

dissent.
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Hutchins, se.by orally, proAnne brief andStephen Hutchins and

Milford, for theby orally,of brief and defendants.Jacques,Martha M.

Comtois,defendants,DUGGAN, and ArmandPeabodyThe RobinJ.
J.)(Talbot, plaintiffs,that thea of the Keene District Courtappeal ruling
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Hutchins, possessionand Anne entitled to recover of anStephen were
arguethe defendants. On the defendantsapartment occupied by appeal,

(1997)it that was notthat the trial court erred when held RSA 540:13-d
applicable. We reverse and remand.

1990,supports following SeptemberThe record the facts. Since the
apartment Marlborough plaintiffs.have rented an in from thedefendants

will, monthlyat rent on apayingThe defendants are tenants basis.
of InapartmentThe substandard condition the is well documented.

(1)2001, inspected apartmentOctober the fire chief the and noted that: the
(2)enclosed;chimney chimneyneeded to be cleaned and theproperly

(3)connected;not foremergencycleanout door was the shut-off switch the
(4) (5)relocated; covered;notfurnace needed to be electrical boxes were

(6)wire;uncapped battery-operatedone electrical box contained an and
replaced electrically-poweredsmoke detectors needed to be with

detectors.
2001,In the town officer inspected apartmentNovember health the and

(1)identified the health and in wallsfollowing safety issues: holes the that
(2) bathroom;plaster apartment;allowed dust to into inseep the mold the

(3) entry,and rotten floor boards on the front and porches.back
2002,In building inspector reportedOctober the town the following

(1)problems apartment:with the off inplaster falling diningthe walls the
(2) (3)room; exposed wiring ceiling;in the room indining excessive mold

(4)bathroom; signs leakagethe of smoke and soot entering the house from
(5) (6)windows;chimney; inoperablethe a sagging ceiling;bedroom and

(7) soot from theleaking basement furnace.
“complainedThe defendants toconstantly” plaintiffsthe about the

apartment.condition of the Despite plaintiffs’the contention that they
repairs“made all as they necessary,”became the trial court found that

“the inbuilding general apartmentand this in particular in[were]
condition,dilapidated inand need of much corrective work.”

31,2003,JanuaryOn the defendants the ofplaintiffsnotified their intent
to withhold rent until previously reportedthe repaired.conditions were At
trial, the defendants they depositedsubmitted evidence that the withheld
rent into a segregated bank account.

plaintiffsThe filed a writ in Keene seekingDistrict Court to recover
possession of apartment non-paymentthe for of rent. See RSA 540:13

2003).(Supp. arguedThe defendants that their eviction bywas barred
RSA 540:13-d. trial disagreedThe court and found that RSA 540:13-d was
not applicable apartmentbecause the was in need of rehabilitation that
was substantially expensivemore and thanconsuming repairstime the
contemplated by the statute. The trial court also found that the defendants
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impliedin to the breach of the“owingto a reduction rentwere entitled-
appealThis followed.warranty habitability.”of

it found thatthat the trial court erred when RSAargueThe defendants
applicable. agree.was not We540:13-d

This court isstatutory interpretation.one ofpresentedThe isquestion
in the words oflegislature expressedintent of the asthe final arbiter of the

v. Howard, 150 N.H.Remingtona Invs.statute considered as whole.a
(2004). statute, of653, languagea we first look to theinterpreting654 In

and, to itsitself, language accordingif construe thatpossible,the statute
of a is clear onlanguageId. the statuteordinary meaning.and Whereplain

face, subjectnot to modification. Id. We will neithermeaningits its is
that it nothave said nor add words didlegislature mightwhat theconsider

of ainterpretationthe trial court’s statutesee fit to include. Id. We-review
Id.de novo.

I,540:13-d,In RSA states:pertinent part,

on of rent shall benon-paymentNo action basedpossessionfor
leased orregard any premisesmaintained in to forrented

if such are in substantialpurposes premisesresidential ...
safetyof for health and set forthviolation of the standards fitness

codes, bylawsin orin RSA 48-A or local established.ordinances
affects,thereto, materiallyviolation theand suchpursuant

provided that:habitability premises,of said
(a) that,convincingclear and evidenceproves byThe tenant

rent, providedin in he notice of thewhile not arrears
rent;customarily paysto the to whom hepersonviolation

and
(b) daysto the violations within 14The landlord failed correct

or, emergency,notice in anreceiptof the of such written
andrequire;as as conditionspromptly

(c) tenant,the a ofThe violations were not caused memberby
on the withfamily person premisesthe or othertenant’s

consent; andthe tenant’s
(d) preventedhave not due to extremeNecessary repairs been

of tenant toconditions or due to the failure theweather
to the premises.allow the landlord reasonable access

defense, court the actionmayraises this “the orderWhen a tenant
nqt to exceed month enable thefor a reasonable timecontinued one. to

violation,” 540:13-d, II.remedyto the RSAplaintiff

unambiguous.of RSA 540:13-d islanguagehold that theWe
statute, orpremisesof the when a leasedAccording plain languageto the
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ofviolation the standardsis in substantialpurposesrented for residential
affects themateriallyand the violationsafety,fitness for health andof

to anhaspremises,of the the tenant an affirmative defensehabitability
Penrich, Inc. v.of rent. Seepossession non-paymentfor based onaction

(1995). landlordSullivan, 583, precludesThis the140 N.H. 588-89 defense
as the fourlongof rent sonon-paymentan actionmaintainingfrom for

540:13-d, I. InSee RSAset forth in the statute have been satisfied.factors
was in acase, apartmentthat thespecificallytrial foundthis the court

not raise thethat the defendants coulddilapidated condition but ruled
of substantialthe was in needapartmentRSA 540:13-d defense because

rehabilitation, distinguishstatute does notrepair.rather than mere The
ofplain languageTheand rehabilitation.repairsbetween more substantial

in situationsrecognizes appliesstatute that the defensethe affirmative
of the standards of fitness forwhere there is a “substantial” violation

ofsafety “materially” habitability premises.and thehealth that affects the
addnot the have said nor wordslegislature mightWe will consider what

weRemington,fit to 150 N.H. at 654. Becausethat it did not see include.
to the 540:13-dlegislatureconclude that the intended make RSA defense

in is a violation of theavailable all instances where there substantial
for and that affects thesafety materiallystandards of fitness health

of the that trial court when ithabitability premises, we hold the erred
ruled that the was to defendants.defense not available the

Reversed and remanded.

Broderick, Nadeau, Galway, JJ.,and concurred.Dalianis
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