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McLcme, (ScottMiddleton, P.A.,Graf, Raulerson & of H.Manchester
Harris on and for theorally), plaintiff.the brief

P.A., (MarkPuffer,Barto and of Concord H. on the brief andPuffer
orally), for the defendants.

Duggan, The plaintiff,J. Summa Humma Enterprises, LLC MBd/b/a
Tractor, J.)anappeals (Smukler,order of the CourtSuperior upholding

defendants,the denial of its to itsapplication plan byamend site the Town
(board).ofof Tilton and Town Tilton BoardPlanning We affirm.

followingThe byfacts were found the trial court or are evident from the
record. The isplaintiff a commercial business inengaged heavy equipment
sales and service. The isbusiness located approximately one-half mile west
of the intersection of Interstate 98 and Route 3 in zoninga commercial

plaintiff,district in Tilton. The seeking to install a ninety-foot flagpole to
afly 960 square-foot flag,American filed an toapplication amend its site

plan with board.the
3,2002At a December public hearing, the plaintiffsboard reviewed the

application. regulationsThe board’s set forth the purposes byserved site
review,plan governwhich the board’s review of plans.site The purposes

are:

a. To for theprovide safe and attractive development... of the
guard againstsite and to such conditions as dangerwould involve
health,or injury safety,to prosperity byor reason of:

(3) preventableUndesirable and of pollutionelements such as
noise...
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aesthetically pleasingfor andTo the harmoniousprovideb.
environs;municipality [and]and itsof thedevelopment

tend to create conditionsas willprovisionsh. To include such
health, andsafety, prosperity.conveniencefavorable for

withfollowingthe concernsthe board notedregulations,Based on these
(2)(1) night; aflagof the atrequired lightingtheplan:siteplaintiffsthe

limitationsheightthe ordinance’szoningwould exceedninety-foot flagpole
(4)conditions;(3) windyinflagwith theon the noise associatedbuildings;
(5)falling; andpoleice or the itselffallingconcerns fromsafetythe

advertising.flaguse of the forimproper
plaintiffs representatives,toseveral thequestionsThe board directed

to thewas answer board’sJason Kahn. Mr. Rice unableChris Rice and
of theneighborhoodthe the effect on thepole,about the size ofquestions

noise.lighting potentialand therequired
Kahn firstninety-foot flagpole required,a was Mr.answering whyIn

the The board’s minutesflag.to awareness topurposestated the was draw
developto aplaintiff] trying“Mr. Kahn was[thealso reflect that stated

as onedevelopto this brandtryingwaspresence. plaintiff][Thebrand
addressingIn theone of his identities.”identity flagand a 90 foot was

couldconcerns, Mr. Kahn that the manufacturersafety and noise stated
in windflags flyingthe thegenerated byinformation about noiseprovide

“fully He also stated that iceflagpole engineered.”and that the would be
pole tapered.to flagwould not the and that the wasadhere

heighta restriction ofproposalThe the conditioned onapprovedboard
feet, zoningin ordinance forheightthe restriction the town’sfifty same

upon concernsbuildings. imposed heightthe restriction basedThe board
safety,about noise and aesthetics.

superiorto court.appealedThe the board’s decision theplaintiff
plaintiffsa trial court noted that the firstFollowing hearing, the

thequestionsto the and thatwas unable answer board’srepresentative
questions,to of therepresentative, while able answer some board’ssecond

offeredsupportoffer documentation to his answers andwas unable to
Thus,flag. the trialcontradictory regarding purposeinformation the of the

[plaintiff]that the“reasonablycourt found that the board determined
noise,safety,of addressingfailed to sustain its its concerns aboutburden

flag flagpole.]”andlightingthe on the area aesthetics of [theand effect
“failed to sustainplaintiffcourt concluded that theAccordingly, the trial
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showingits ofburden that the board’s decision was orunreasonable
unlawful.”

(1)arguestheappeal, plaintiffOn that the trial court it:erred because
decision, unlawful”;theupheld board’s which was and“unreasonable and

(2) to andeclined consider affidavit that was not to thesubmitted board.
We each inargumentaddress turn.

plaintiff arguesThe first that the superior court erred in theupholding
board’s decision because there is no precludesordinance that the

ninety-footinstallation of a flagpole. plaintiff pointsThe to the zoning
specific heightordinance’s limitation for buildings argueto that the lack of

controllinga or regulatingstatute ordinance the ofheight flagpoles
precludes the from denying applicationboard the to amend the site plan.
We disagree.

plan designedSite review is to permitted byinsure that uses a
zoning ordinance are “constructed on a site in such way theya that fit into

area in theythe which are being drainage,constructed without causing
traffic, LOUGHLIN,lighting problems.”or 15 P. NEW HAMPSHIRE

Planning ZoningPractice, 30.01, (2000).§Land Use and at 425 Site
plan is to“designedreview also assure that will be indevelopedsites a safe
and attractive in a waymanner and that will not ordanger injuryinvolve

health,to safety,the or prosperity abuttingof property owners or the
30.02,§general public.” Id. at purposes427. These are “accomplished by

subjecting plan verythe to the expertise expected of a board inplanning
cases itwhere would not be to set forth infeasible the ordinance a ofset
specific requirements aupon building inspectorwhich readily grantcould
or permit.”refuse a Id.

review, however,Site plan is limited. It not give“does the planning
authorityboard the deny particularto a use itsimply because does not feel

proposedthat the is an appropriateuse use of the land. Whether the use is
30.09,appropriate zoning §is a question.” Nevertheless,Id. at 437. the

board authorityhas under plan impose requirementssite review to and
reasonablyconditions that are goalsrelated to land use and considerations

Meredith,within purview.its See v. 632,Nestor Town 635138 N.H.of
(1994);LOUGHLIN, 30.09,§ atsupra (noting438 that the “canboard and
must approvalcondition upon installation of landscaping, curbing, and
drainage orfacilities other items which proposedwill make the fitbuilding

area”).into the

Here, approved plaintiff’sthe board the proposed flagpole with a
fifty-foot height prohibitrestriction. The board not the plaintiffdid from
using Rather,the in mannerproperty bya allowed the zoning ordinance. it
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andflagpoleof theand aestheticssafety,with the noiseconcernscited
itto thatensurepropertyuse of theplaintiffs authorizedconditioned the

would not involvein attractive manner” anda safe and“developedwas
health, abutting propertyofsafety, prosperityorinjuryor to the“danger

30.02, theLOUGHLIN, supra § at 427.Wherepublic.”or generalowners the
zoningby thepermittedthat usesis to ensureplanrole of site review

therestrictingdeveloped,andappropriately designedordinance are
ordinances andimposed bylimitationsauthority specificto theboard’s

a exercise.plan processthe review mechanicalsitestatutes would render
imposeauthority to conditionsexercised itsproperlyThe boardplanning

in planforth the sitepurposesto the setthat relatedreasonablyare
of the site.development”and attractivethe “saferegulations; namely,

decision.Therefore, upholdingdid not err in the board’ssuperiorthe court
in thesuperior upholdingthat the court erredplaintiff arguesnextThe

potentialtheregardingthe board had no evidenceboard’s decision because
from theflag safetyof concernsbynoise the or the existencecreated

falling disagree.ice from it.flagpole falling over or We

of is limited.of boardsSuperior planningcourt review decisions
(2003).167, TheLebanon, 150 N.H. 170Bayson Cityv.Properties of

of planningto factual thesuperior obligated findingscourt is treat the
itscannot asideprimaas lawful and reasonable and setboard facie

of law. Thedecision or an identified error Id.absent unreasonableness
that,court theappealing party bythe of the trialpersuadingbears burden

Id. at 169.probabilities,of decision was unreasonable.balance the board’s
it agreesThe the court is not to determine whetherby superiorreview

isbut to determine whether thereplanning findings,with the board’s
Pineupon they reasonablycould have based. Loneevidence which been

(2003). Where,668,Hollis,v. Town 149 N.H. 670Hunters’ Club of
however, sufficientapplicant providefor site review does notplanthe

isitapply plan regulations,information the board can the siteupon which
5 H.to A.deny plan application.for the board the site Seeproper

ZoningRathkopf Rathkopf’sRatiikopf, andD. The Law ofA.&
Planning (2003).87:10,§ to 87-19at 87-18

Seesuperior equallyof is deferential.Our review the court’s decision
Club, decision onupholdLone 149 N.H. at 669.We will thePine Hunters’

unsupported legallyit is the evidence or erroneous. Id.appeal byunless

Here, is theinquirythe court noted that the “whethersuperior
the itsevidence to board to sustain burden[plaintiff] presented sufficient

and, so, a in itscompel findingif was sufficient towhether that evidence
thetestimonyto was the ofonly presentedfavor.” The evidence the board

toand Mr. Mr. Rice wasplaintiffs Mr. Rice Kahn. unablerepresentatives,
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any ofaddress the board’s concerns. Although Mr. Kahn stated that the
manufacturer could provide information about the noise from the flag and
the ofengineering flagpole,the he did provide anynot documentation
addressing noise, safety record,the or lighting concerns. Based on this the
superior court did innot err holding that “the board reasonably

[plaintiff]determined that the failed to sustain its burden of addressing its
noise,concerns safety,about and the oneffect the area aesthetics of

lighting flag flagpole].”and[the
theFinally, plaintiff argues that the superior court erred when it

declined to anconsider affidavit that was not submitted to the board. We
disagree.

677:15, discretion,RSA III entitles the trial court “at its to consider
additional it appearevidence when shall necessary.” Star Corp.Vector v.

Windham, (2001)490, omitted).Town 146 N.H. 492 (quotation It is theof
trial court’s toprerogative determine whether admission of further

justiceevidence would advance judicial economy.or ValleyMt. Mall
(2000).Conway, 642,Assocs. v. 144Municipality N.H. 656 We reviewof

trial court decisions in this forcontext an unsustainable exercise of
492; Lambert,discretion. See Star Vector 146Corp., N.H. at State v. 147cf.

295, (2001)N.H. 296 (explaining unsustainable ofexercise discretion
standard).

Here, superiorthe court’s role was to determine whether there was
uponevidence reasonablywhich the could haveboard itsbased decision.

Club,See Lone Pine Hunters’ 149 N.H. at making670. In this
determination, record,the court reviewed the certified which contained the
materials thebefore board. The court also considered pleadings and

ofargument counsel. the trialBecause court is in the positionbest to
it,the sufficiencydetermine of the record before onand based the record

case,in this superiorwe cannot conclude that the court committed an
unsustainable Valley Assocs.,exercise of discretion. See Mt. Mall 144 N.H.

656.at

Affirmed.

Broderick, Galway, JJ., concurred; Nadeau, J.,Dalianis and
dissented.

Nadeau, J., dissenting. I joincannot in today’s holding, because I
believe the planning unreasonablyboard acted in tofailing afford the
plaintiff meaningfula opportunity to address its concerns. RichmondSee

Concord, 312, 314 (2003).v. CityCo. 149 N.H.of
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case, 3,In planning meetingthis the board was held on December 2002.
minutes of that that themeeting peppered plaintiffThe reflect the board

representativeand its with and voiced concerns thequestions regarding
noise, safety, plaintiffsand aesthetics of the Forflagpole. example, board
member Katherine Dawson “wondered if wouldn’tflag] noisy.”[the be

member, noted,Jackson,boardAnother Michelle “she didn’t feel the
residents would want to see a of orflag the size their homes hear the noise

Plessner,duringit would make windy Sandyconditions.” another board
member, flag“asked what one would do if the became covered with ice and
it to get windy.were stated the ice could break off fall to[She] and the
ground.” possibility flagMs. Dawson “stated the existed for a to fallpole

comment,in an storm.” At publicover ice the close of the board approved
only fifty-foota flagpole. following day,The the board issued its ofnotice

superior notingdecision. The court affirmed the that theruling, plaintiff
“failed to sustain its of addressingburden concerns[the board’s] about

noise, the onsafety, and effect the area aesthetics.”
I disagree superiorwith the court’s itruling, ignores whyas the reasons

plaintiffthe failed to night meetingmeet its burden the of the inboard the
First,first instance. at the time the siteplaintiff sought plan approval, no

zoning regulation prohibited the installation of a flagpole, nor had any
restriction been by limiting heightenacted the board the of toflagpoles
fifty feet. Given that the plaintiffs proposal subjectwas not to any
particular cannot,or Izoning planning regulation, unlike majority,the

plaintifffault the for tobeing ill-prepared answer the flagpoleboard’s
night meeting.concerns the of the

Second, when, here,especially as the concerns of whollythe board are
speculative, the plaintiff should have been afforded respond.more time to
To otherwise requires applicants planhold for site review to anticipate and
answer ofthe whims each board member in order to ensure that their

untenable,Iproposals approved.are find this result because the review
process does not confer upon planningunfettered discretion local boards.

Hampshire PlanningLoughlin, Practice, Use,15 P. New Land and
(2000).30.09,§ZONING at As majority recognizes,437 the the toauthority

planconduct site review “does not give planningthe board the toauthority
deny particular simplya use it proposedbecause does not feel that the use

Indeed,is appropriatean use of the land.” Id. planningthe“[i]f board
deny thoughtcould uses it to be inappropriate,” zoning would become

obsolete, as it would “afford no toprotection a landowner.” Id.
Accordingly, musingsthe of individual temperedboard members must be

aby meaningful opportunity for toapplicants respond if site isplan review
degeneratenot to into a wholly discretionary processreview in which the



justifyis to itspermittedof board membersunanticipated speculation
decision.

such, beingfor unable to answer thepenalize plaintiffAs I would not the
Rather, Iduring meeting.the believebyraised the board membersissues

torespondmore time to itsplaintiffshould have afforded thethe board
plaintiff mayThat the not haveupon plan.the siteactingconcerns before

import.concerns is of no As wetime to redress the board’srequested more
I,in of Part Article 1 of our Staterecognized, furtherancepreviouslyhave

Constitution, to assistance to allmunicipalities obligation providehave an
Richmond, 314-15;149 N.H. at seeapproval.seekingtheir citizens board

(1980).409, measure of120 N.H. 411 ThisSavage Rye,v. Townalso of
onlynot whether theircertainly informing applicantsincludesassistance

theybut also whether aresubstantively acceptableareapplications
duty120 at 411.1 would also include thetechnically Savage,in order. N.H.

respondtime to to the board’swith sufficientprovide applicantsto
concerns.

haveplaintiffthe so that the wouldpetitionI would remand the to board
Therefore, Iflagpole respectfully,concerns.opportunitythe to address its

dissent.
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J.)(Talbot, plaintiffs,that thea of the Keene District Courtappeal ruling


