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theby“in to be advancedlight policy soughtof the597:2 and RSA 597:l-a
omitted),scheme,” Fichtner, (quotation146 at 514N.H.statutoryentire

to thedesignedare ensureto the that these statutesleads us conclusion
orsentencingandtrialproceedings throughatdefendant’s attendance

of his sentence.guarantee performancenot to theappeal, respectively,
court to releaseby refusingtrial erredAccordingly, we conclude that the

Therefore, proceedingsfor furtherwe and remandhis bail. reverse
with opinion.consistent this

remanded.Reversed and

Duggan JJ.,Broderick, Dalianis, Galway, concurred.and
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NADEAU, defendant, E.Joseph King,J. The was indicted on four counts
assault, 682-A:2, I(1) 2003);aggravated sexual see (Supp.of felonious RSA

2003).632-A:2, (Supp. FollowingRSA II a in thejury Superiortrial Court
(Sullivan, J.), was convicted on one count. appeal,he On the defendant
argues verdict,is guiltythat there insufficient evidence to a thatsupport

inconsistent,the thatverdicts are and the court’s failure to release
exculpatory evidence violated his State and federal constitutional rights.

affirm.We
jury followingThe have found the facts. Thecould defendant was

to King, 2002,married Pamela the mother of the victim. In February the
victim, the defendant and Pamela inliving togetherwere Alstead with

victim,familyother Sometime in theFebruary,members. who was then
thirteen, inageunder the of was thepracticing livinghandstands room

couch,near Everythe couch. time she fell into the the defendant flipped
over,her “pushed aside and herpants,” “privates.”[her] touched The

complied.victim asked the defendant to and hestop,
occasion,On another the was infoldingdefendant clothes the marital

victim watching. Again, beganbedroom while the was she practicing
handstands, hisput “privates.”and the defendant mouth on her When

mouth,asked how she knew that he replied,used his she “Because it was
wet.” The victim testified that another inincident occurred the bedroom

that, “pretty thingand much the same happened as before.” She further
“pee pee,”testified that the defendant licked her that he took off pantsher

her,and would themgivenot back to and that he put fingershis inside her.
trial,During the State used a of a naked as apicture girl demonstrative

“crotch,”explain “privates,” pee”aid. When asked to the terms “pee and
the victim genitaldrew a circle around the area and it thelabeled “crotch”

“peeand also “crotch”pee.” pee”She indicated that and are the“pee same
“privates”and that body, plusincludes that same area of the the chest.

The victim that thereiterated defendant touched and his mouth onput her
“crotch” clothing.and under her“pee pee”

incidents, Russell,After Marythe the victim’s grandmother, discovered
“Mom,a fromhand-written note the victim. The note read: Joe is Dad! You

should never him!had merried He is grosse Descusting[sic] [sic] [sic]!
I hate him! need to talk!” While her grandmother reading[sic]! We was

note, her,grabbedthe the it from it up,victim tore and threw it in the
that,trial, Dad,”trash. At asked to herexplainwhen statement “Joe is the

testified,victim “Because my pretty thing mydad did much the same to
sister.” Russell further this by testifyingclarified statement that the
victim’s natural father of sexually assaultingwas convicted his other
daughter, the victim’s her inConcerninghalf-sister. other statements the
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fordisgusting“gross andnote, the that the defendant wasvictim testified
her.what he did” to

feloniousone of aggravatedconvicted on countThe wasdefendant
remaining632-A:2, not on allguiltyII. He was foundRSAsexual assault.

indictments.
that the evidence wascontendsthe defendant firstappeal,On

that the victim’sverdict. He assertssupport guiltyto theinsufficient
the onlines she drewvague and uncorroborated. Becausetestimony was

area, thegeneral crotchonlyaid indicated thethe demonstrative
necessary to findspecificitythat the evidence lacked thearguesdefendant

disagree.her Wegenitalia.that the toucheddefendant
claim, thethe “the defendant carriesIn a of evidenceraising sufficiency

infact, viewingof the evidence thethat no rational trierprovingburden of
beyond aState, guiltcould haveto the foundlight most favorable

(2003).53,Mason, 150 N.H. 56 We examinev.reasonable doubt.” State
evidence, Id.of all not in isolation.evidentiary item in the context theeach

case,primais establish atestimonythe victim’s sufficient toWhere facie
(1996).632-A:6, IId.;is RSAcorroboratingno evidence needed.

632-A:2, II of feloniousguilty aggravated“A isprovides: personRSA
he touches whetherpenetration intentionallywithout whensexual assault

otherwise, theof a underdirectly, through clothing, genitalia personor the
reasonably beingcan construed asof under circumstances that beage 13

gratification.”for the of sexual arousal orpurpose
Blackstock,Graham, (1997),142 N.H. v. 147 N.H.State v. 357 and State

Graham,(2002), In the defendantstrikingly791 are similar to this case.
of threeconvictions on one count felonious sexual assault andappealed his

Graham, 142 N.H. atcounts of sexual assault. 359.aggravated felonious
mouth,in her“put[] ‘privates’The victim testified the defendant histhat

a a‘privates.’” bunnyand her Id. The State also used stuffed astoueh[ed]
the use theaid to inference that victim’s ofsupportdemonstrative the

signified arguedId. at The defendant“privates” vagina.word her 360-61.
thatuphold by assertingthere was insufficient evidence to his conviction

specific tosufficientlythe victim’s use of the word was not“privates”
however,We,he her at 359-60.genitalia.establish that touched Id.

sufficiently throughthe clarified“privates”concluded that term was
evidence, thetestimony well as the demonstrative so thatadditional as

to the“privates”could infer that the word referredjury reasonably
Id. 360-61.genitalia.victim’s at

Blackstock, aggravatedIn his conviction forappealedthe defendant
Blackstock, trial, the147 N.H. at 792. At victimfelonious sexual assault.

her his herticklingtestified that the defendant was when hand went under
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(quotationclothes and touched her twice “between her Id. at 793 andlegs.”
omitted).brackets The victim also testified that the defendant touched her

Inparts” and area.” Id. at that was“private “private arguing793-94. there
conviction, theinsufficient evidence to sustain the defendant contended

the phrases legs,” “private parts,” “privatethat “between her and area”
unlawfullyto that her genitalia.were insufficient establish he touched Id.

uponat “private793. We determined that based use of the term parts,”
with the fact the the of partscombined that victim identified location those

legs, jury beyondas between her the could have found a reasonable doubt
chargedthat the defendant touched her as in thegenitalia indictment. Id.

at 794-95.
evidence,The defendant here contends that the absence of physical

eyewitnesses, corroboratingor other evidence demonstrates that the
was to He heavilyevidence insufficient convict him. relies ourupon

O’Neill, (1991),decision in v. 134 182 to Insupport position.State N.H. his
O’Neill, “bum,”we that victim’s of in conjunctionheld the use the term

generalwith the act of a area of hispointing at “did no more tobody,
anus, buttocks,indicate that he meant his than that he meant his and was

not permitsufficient to a reasonable as the penetrationinference to
O’Neill,of charge.” O’Neill,element the criminal 134 atN.H. 187.

however, is fromreadily distinguishable the instant case.
First, O’Neill,while of inpaucity corroboratingwe noted the evidence

id., where, here,we underscore that testimonyas the victim’s itself is
case,sufficient to establish a prima corroboratingno evidence isfacie

Mason,needed. 150 56.N.H. at
Second, O’Neill,in the State testimonyelicited no additional to

demonstrate that the victim’s use of the “bum”word differed from the
term, O’Neill,common ofdefinition the which is 134 at“buttocks.” N.H.

case, however, Blackstock,187. In inthis as Graham the ofmeaningand
victim,the “privates,”terms as used theby throughwas clarified

additional testimony. explainedThe victim that “privates,”the word
same,pee”“crotch” and the“pee are and indicated that the defendant

touched her there and hisput fingers inside her.
O’Neill,Additionally, in the defendant was indicted for a crime requiring

ofproof penetration O’Neill,as an element of the 134offense. N.H. at 186-
Thus,87. requiredthe State was to show that the penetrateddefendant

defendant, here,the anus of 187.the victim. Id. at The was convicted under
II,632-A:2, penetration, rather,RSA which not ofrequire proofdoes but

that an intentional touching occurred.
Moreover, Blackstock,in both Graham and we that ofnoted use the

to“privates” genitalsword meaningconnote accords with the common of
361;Graham, Blackstock,the word. See 142 N.H. at 147 N.H. at 794. We



meaningif ofhere. theEvenfrom this definitionsee no reason to deviate
context, testifiedin the victimambiguous this“privates” werethe word

circumstances, there“pee pee.”her thetouched Underthat the defendant
to victim’sthe“pee pee”the refersphraselittle thatcan be doubt

genitalia.

dolls touse charts orO’Neill, anythe State did notFinally, in
here,contrast,O’Neill, at In134N.H. 183.testimony.augment the victim’s

Despitein theaid as it did Graham.a demonstrativethe State utilized
a circlethecontrary,to victim drewthedefendant’s characterization

girl,of of a naked andpicturearea aencompassing genitaltheclosely
that the“pee pee,”“crotch” and andthat this area was theindicated

Therefore, uponas as chest. basedincluded this area well the“privates”
demonstration, jury couldthe thetestimony coupledthe withvictim’s

to genitalia.herfairly infer that the victim’s use of these terms referred
Graham, testimonyvictim’s and allViewing142 N.H. at 361. theSee

lightin most favorable to thedrawn therefrom thereasonable inferences
State, that thebeyondcould a reasonable doubtjurythe have found

genitalia.the id.unlawfullydefendant touched victim’s See
Next, the wasthe defendant contends that because State’s case based

convict and findwholly upon testimony,the its “decision to thevictim’s
count, findingone andacquittingwitness credible on while her incredible

Thus,three, arguesan irrational result.” theremainingon the is he
basis,a and reversiblyverdicts cannot be reconciled on rational are

(1986).355,128 The StateChapin,inconsistent. See State v. N.H. 357-58
inconsistent,the not and thealternatively,avers that verdicts are mere

for an to relief.potential inconsistent verdict does not entitle the defendant
We agree.

(1989),Brown,In thatv. 132 N.H. 321 the defendant thearguedState
being accomplice receivingthat he of an to stolenjury’s guiltyverdict was

on is with that heproperty one date inconsistent its simultaneous verdict
committing separatewas not of same offense on two dates.guilty the

law,that,Brown, 132 N.H. at 328. “under federal and State theWe noted
aagainst singleof simultaneous verdicts a defendant oninconsistency jury

reconciled,rationallyindictment need not be andmultiple-count criminal
Accordingly,at indoes the defendant to relief.” Id. 328-29.not entitle

inBrown, Supremethe the Courtreasoningwe of United Statesadopted
Powell, 57, (1984),68-69 that the better rule is toUnited States v. 469 U.S.

Brown, policy132 at 329. Onejury“insulate verdicts from review.” N.H.
supporting this rationale is clear and well established:
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has injury substantial latitude thedetermining credibility[T]he
witnesses,of It jurywitnesses. is the which observes the judges

credibilitytheir hears testimony,and their oraccepting rejecting
init in Inpart. determiningwhole or witness credibility, jurythe

may accept parts reject partssome and other testimony,of and
adopt ofone or the other inconsistent statements by witnesses.

Mason, omitted).150 N.H. at 56 (quotation juryBecause the observes and
witnesses,testimonyevaluates the of the it in agenerally positionis better

than tothis court determine the facts to credibilityand assess the of
Chapin,witnesses. 128 at 357.N.H.

Moreover, previouslywe have concluded that because courts are unable
to ifverdict,ascertain which any, erroneously,was rendered the mere fact
that appearverdicts to be irreconcilable isrationally an insufficient reason

Brown,to a guiltyreverse verdict. 132 N.H. at 330. Even if verdicts are
inconsistent, it should not be assumed that the jury necessarilyerror aids

Powell, Indeed,party. justeither See 469 at 65. likelyU.S. is as that“[i]t
jury correctlythe count,reached the onguilty verdict one and through

leniency or mistake arrived at the not guilty verdict on a different count of
Brown, Thus,the same offense.” 132 N.H. at 329. the defendant is not

toentitled relief.

Regardless, case,in this it cannot said that thebe verdicts were
inconsistent jurybecause the was free to consider all of the evidence

indictment,separately in “accepteach and to some andparts reject other
parts testimony, adoptof the ofand one or other inconsistent statements

witnesses,”by Mason,victim’sincluding testimony.the 150 atN.H. 56
omitted). addition,In(quotation the ofcharge which the defendant was

convicted is only upon gave testimony.the one which he contradicting
Finally, arguesthe defendant that the trial hiscourt violated due

process well hisrights right I,as as to confrontation Partunder Article 15
Fifth, Sixth,of Hampshirethe New andConstitution the and Fourteenth

byAmendments of the United States refusingConstitution to release the
files,investigating personnelofficer’s which may contain potentially

exculpatory evidence. The State asserts that the defendant failed to
produce issue,a on and, therefore,sufficient thisrecord we should decline
to agree.address it. We

In New Hampshire, moving partythe has the of presentingburden a
Stearns,to proper bysufficient record allow review this Court. v.State 130

(1988).475,N.H. 491 allegesThe defendant that the trial court reviewed
the personnel defendant, however,officer’s in camera. The hasfiles here

produceto the personnelfailed files that need inwe order to review
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of athem. In the absenceto releasedecision notjudge’sproperly the trial
as to thereview, speculateour we cannotcanupon which we baserecord

to thisdecline addressweConsequently,See id.judge’strial decision.
issue.

Affirmed.

Duggan Galway, JJ., concurred.Dalianis, and
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547, thechapterto RSANADEAU, partition pursuantthis action forJ. In
Brook, Countyofdefendant, an order the CheshireappealsA.Marcia
J.) Pedersen, to be(Weeks, plaintiff, James D.declaring theCourtProbate

ofawardingin and a sumsubject property simple,feethe sole owner of the
remand.in vacate andproperty.Brook for the Wemoney to her interest

met in 1997 andfacts. Thefollowing partiesthesupportsThe record
to Newyear,that Brook movedrelationship.a Laterentered into romantic

1998, theIn or December ofNovemberJersey to live with Pedersen.
agreement improvedona and saleparties jointly signed purchase

$62,000. waspropertywas Thein Theproperty purchase priceAlstead.
deed datedsolely by warrantytoconveyed Pedersensubsequently

theyrecord both25,1999. Although it is unclear from the whetherJanuary


