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omitted). Mendez,Id. and In the State’s(quotations theorycitations was
that the defendant or thedestroyed powderyhad altered white substance

case,releasing it into air. Id. at 953. Inby juvenile’sthe the instant the
pack it,of norcigarette destroyedabandonment the neither altered and

such,tonothing prevent availabilitydid its to As hispolice.the actions
different,were both in in fromsignificantly degree,kind and those of the

indefendant Mendez.

sum,In we hold that the actions of the ofjuvenile, given totalitythe
case,inthe circumstances this do not thatdemonstrate he concealed the

pack cigarettes.of weConsequently, find that the defendant has shown
fact,rationalthat no trier of inviewing lightthe evidence the most

State,tofavorable the have found delinquency beyondcould a reasonable
such,Asdoubt. the trial court erred as a in findingmatter of law that the
provenState had its abeyondcase reasonable doubt.

Because our holding concerning the second of iselement the statute
case,indispositive this do notwe reach third regardingthe element

purpose.

Reversed.

Nadeau, Duggan, JJ.,Dalianis and concurred.
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(Peter Odom, on theattorney,K. briefHeed, attorney generalPeter W.
for the State.orally),and

brief,defender, Dover,of on theappellateMcCafferty, assistantLandya
defender, Keene,ofappellateassistantChristopher McLaughlin,and

for the defendant.orally,

defendant,facts, thestipulatedtrial onNADEAU, aFollowing benchJ.
of a narcotic. SeeMcKinnon-Andrews, possessionofwas convictedJoshua

2003). Courtargues Superiorhe that theappeal,On(Supp.RSA 318-B:2
J.) obtainedsuppressmotion to evidence(Smukler, denied hiserroneously

affirm.stop.motor vehicle Wefollowingcar aa search of hisduring

I

hearing supportssuppressionof thefound or the recordThe trial court
26, 2001, Officeron DecemberLate in the afternoonfollowingthe facts.
Police, onwhileHospital CampusHampshirethe NewFrank Harris of

posted stopat acruiser, stopdefendant fail tothein his observedduty
emergencyhisand activated bluefollowed the defendantThe officersign.

lot, isin a whichpublic parkinghis carstoppedThe defendantlights.
vehicles.to authorizedhospitalthe restrictedto an area behindadjacent

who knowpeopleuncommon forit was “notknewThe officer that
in this area.to contrabandtry get [them]”to[hospital] patients to

thecar, approachedout andgotthe defendanthisstoppingAfter
to getcruiser and told the defendanthiscruiser. The officer exitedofficer’s

theit unusual forthat he foundofficer testifiedinto his car. Theback
career, Iin andmya lot of carsstoppedhim: “I’veto approachdefendant
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can Isay that,that don’tjust many people doing any,recall if so that really
me,suspicions unusual,raised in yes.”some and that was

approachedThe officer then the defendant’s car and asked him to
produce his license and registration, which he did. The had adefendant
New Hampshire asked,license and a Rhode car registration.Island When
the explaineddefendant that he had borrowed the car. He further
explained that he was on his toway Hampshirethe New ofDepartment

payCorrections to restitution.
The officer testified that appearedthe defendant to have taken a

roundabout route to the department. After tofailing stop stop sign,at the
the defendant towards the of hospital,headed backside the instead of
“going straight goes.”where normal traffic The explainedofficer that the
defendant could have departmentarrived at the of by eithercorrections
taking Instead,a left or going straight. he a righttook and headed towards
the restricted area.

The officer askedthen the defendant “if he anythinghad in his vehicle
that of,”[the should be aware toofficer] which the defendant replied,
“What, No,like drugs? you want to check?” The repliedofficer that he
would. The defendant immediately exited car.the

car,Before searching the defendant’s soughtthe officer backup and ran
a arrived,license check. his backup car,Once the officer searched the from
which he retrieved largethe defendant’s nylon bag. Uponred opening the
bag, the officer a cigardiscovered box. Inside cigarthe box was a digital

plasticand measuringscale spoon covered in powderwhite that later
positivetested for cocaine.

The trial court found objectivethat there were several articulable facts
justified (1)that the officer’s investigative actions: the appeareddefendant

to be driving into a restricted area where contraband could be topassed a
(2)hospital patient; the gotdefendant out of his car and approached the

officer’s cruiser (3)rather than forwaiting him;the officer to approach and
the defendant’s explanation that he was togoing departmentthe of
corrections was inconsistent publicwith the parking lot’s location.

The trial court ruled that these facts gave the officer reasonable
suspicion to ask the defendant about the ofcontents car. This question,the

determined,the court “was directed at precisely the givingfacts rise to the
suspicion driving toward a restricted area contrabandwhere could be—
passed, possiblethe attempt to divert attention from the vehicle and a
destination explanation inconsistent with the defendant’s route.”
Accordingly, the court ruled that the officer did not exceed the of thescope
stop by asking the defendant about his car’s contents.

appeal,On the defendant argues that the questionofficer’s
impermissibly expanded scopethe of the stop and was unsupported by
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tothat the court’s failuresuspicion. He contendsreasonable articulable
search violated his federal andevidence from the officer’ssuppress the

from unreasonable searches andrightsconstitutional to be freeState
IV, XIV; I, art.pt.N.H. CONST. 19.U.S. CONST. amends.seizures. See

Constitution, Ball,v.claim under the State Statefirst address hisWe
(1983), at226, 231 authority guidance only,cite federal for id.124 N.H. and

findingsits factualruling, acceptIn the trial court’s wereviewing233.
State v.clearlyin the record or are erroneous.they supportunless lack

(2001).146, legaltrial court’sWallace, Our review of the146 N.H. 148
conclusions, however, is de novo. Id.

II

relevant constitutional framework.begin by outliningIt is to thehelpful
prescriptionsconstitutionalpurpose of the federal and StateThe essential

ofimpose‘7s to a standardunreasonable searches and seizuresagainst
officials ...by governmentof discretionupon‘reasonableness’ the exercise

arbitraryofsecurity againstthe and individualssafeguard privacyto
(1979)648,Prouse, (quotationsDelaware v. 440 U.S. 653-54invasions.”

omitted). byparticular practicea law enforcementjudgeWe thus
justified it theallegedly againstinterest thatbalancing governmental“the

Boyle,v. 148 N.H.protectedof the intrusion on interests.” Stateextent
306, 308 (2002);Prouse, 654.see 440 U.S. at

minimum, that “the factsrequiresAt the standarda reasonableness
ancapable againstan intrusion is be of measurementupon which based

standard, stringentor aprobablethis be cause lessobjective whether
omitted).Prouse, Even where the balance(quotation440 U.S. at 654test.”

otherinsisting upon suspicion,individualizedprecludesof interests
expectationto ensure that the individual’s reasonablesafeguards are used

in the field. Id. atsubjectnot to the discretion of the officerprivacyof is
(2003)46,654-55; Goss, (adopting48-49 thesee State v. 150 N.H.

19).I,under Part Articleexpectation privacy analysisreasonable of

ofconstitutionalitythat theanalyzeIt is within this framework we
case, defendant when heactions. In this the officer seized thethe officer’s

Prouse, 440car for a See U.S.pulled the defendant’s over traffic.violation.
of the FourthmeaningA is a within thestopat 653. traffic “seizure”

theAmendment, stopof the is limited andthough purpose“even the
Id.resulting quite brief.”detention

... if the‘Terry stop,’or a is lawfultemporary“A detention so-called
detained hassuspicion personan that thepolice have articulable

56,v. 138 N.H. 62-Wong,is to commit a crime.” Statecommitted or about
(1968).(1993) Ohio, 1,omitted); 392 21Terrysee v. U.S.(quotations63



23

“The predicate permitting suspicion probableseizures on of cause isshort
that law personalenforcement interests warrant a limited intrusion on the

(1983)491,ofsecurity suspect.”the Florida v. 460 500Royer, U.S.
(1988)Glande, 218,v.(plurality); see State 131 N.H. 221 (acknowledging

that an “important element” to consider assessing sufficiencywhen the of
an suspicionofficer’s is nature quality personalthe and of the intrusion on
security againstas balanced important governmental allegedlythe interest

intrusion).justifying the
constitutional,To be the ofscope Terry stop carefullya “must be

justification”tailored to its underlying stopand the “must be temporary
and last no than islonger necessary” to effectuate its purpose. Wong, 138

omitted);(quotationN.H. at 63 Royer, 460 U.S. at 500. forAlthough stops
may cause,traffic violations be supported by probable Whren v. Unitedcf.

States, 806, (1996),517 810 Terry principlesU.S. the have consistently
(1997)appliedbeen to them. See v. McBreairty,State 142 N.H. 12 for(stop

Mimms, (1977)speeding); Pennsylvania 106,see v. 434 107-12 (perU.S.
curiam) for(stop expired license plate).

The defendant concedes that the officer reasonablehad articulable
suspicion stopto him for bythe traffic violation. The issue posed this
appeal is whether the officer scope initiallyexceeded the of the Terryvalid
stop when he asked the defendant about the of his Putcontents car.
another way, the issue is whether questionthe officer’s turned a
reasonable seizure into an unreasonable one under the State and Federal
Constitutions.

yetWe have not theoryarticulated a cohesive to pointas the at which an
questionofficer’s scopeexceeds the of an initially Terry stop.valid See

(officerParker, 525, (1985)State v. 127 N.H. “may531 take whatever
additional action which would warrant a man of reasonable caution under
the circumstances to (quotations omitted));take” Maya,State v. 126 N.H.
590, (1985)595-96 (questioning scope suspicionwithin because officer’s not
yet dispelled minutes);and stop Glaude,lasted three 131 N.H. at 222
(permissible to ask defendant for name and registrationvehicle because
this was “the routine and prudent stepfirst in any investigative stop”); cf.

(2001)746,State v. Hight, dicta,146 N.H. 748-49 in(observing, that
“expansion of scopethe of a motor stopvehicle to investigationinclude of
other suspected illegal activity is ifconstitutionally permissible only the
officer has a reasonable and suspicionarticulable that other criminal
activity omitted)).is afoot” (quotation, ellipsis and brackets

State and federal courts disagree the of theabout contours Fourth
Amendment limits on the duration and of ascope Terry stop. See
Comment, “Do AnyYon Have Drugs, Weapons, or Dead Bodies in Your

QuestionsCar?” What aCan Police During Stop?,Ask aOfficer Traffic
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(2001-2002); Note, The Police211, Scope223-25TUL. L. rev.76 of
Questions theStop: Do OutsideDuring a RoutineQuestioning Traffic

Stop Impermissiblethe CreateOriginaltheScope of Justification for
1919,30 FORDHAM URB. L. J.They Prolong Stop?,Do Not theSeizures if

2003). permitof are courts thatspectrumOn one end the(Sept.1944-46
asstop any subject, longa traffic on assuspects duringtopolice question

Seestop.not the duration of the Unitedprolongthe doesquestioning
(5th 1993);Shabazz, 431, v.v. 993 F.2d 436-37 Cir. United StatesStates

(7th 2002) (en banc).Childs, 947, courts reason277 F.3d 949 Cir. These
seizures, need notpoliceare neither searches norquestionsthat “because

. that do not[Questionsfor each . .justification inquiry.demonstrate
itselfcustodyof detention ... do not make thelengthincrease the

a of theof evidence found as resultrequire suppressionunreasonable or
949; Shabazz,Childs, at see 993 F.2d at 436.answers.” 277 F.3d

subjectrequirethe are courts that thespectrumOn the other end of
purpose stop,to relate to the of the absentpolice questioningmatter of

activity.of criminal See Unitedsuspicionreasonable articulable additional
(9th1169, 2001); v.Murillo, 1174 United StatesStates v. 255 F.3d Cir.

(en banc)(10th 2001) curiam);Holt, 1215, (per United264 F.3d 1230 Cir.
(8th 1994). courts,Ramos, 1160, For thesev. 42 F.3d 1163 Cir.States

the of detention can makepolice lengththat does not increasequestioning
Holt,noted in 264 F.3dthe detention unreasonable. As the Tenth Circuit

encounter,1229, police-citizen policeat “in the context of a nonconsensual
stopof the initial can bepurposeson matters unrelated to thequestioning

so intrusive as to violate the Fourth Amendment.”

properstrikes theapproachwe believe that “neitherUltimately,
in law enforcementgovernment’sthe interest effectivebalance between

governmentalin frombeingand the individual’s interest free unreasonable
(Ill. 2003).Gonzalez, 260, Giving268v. 789 N.E.2dPeopleintrusions.”
theythe torespect questions may poseunfettered discretion with topolice

id. at 269. On the otherTerry stop overly permissive.in a is Seesuspects
hand, to related to the initialevery police inquiry either berequiring

justified articulableTerry stop byof the or to be reasonablepurpose
undulyis restrictive. See id.activityof additional criminalsuspicion

balance, theadopt approach bywe the usedrightBecause it strikes the
Chhien,in States v. 266 F.3dSupremeIllinois Court Gonzalez. See United

(1st 2001)1, 6, approachand white” of Seventh(rejecting9-10 Cir. “black
in of specific inquiryin Circuit in Holt favor fact-Circuit Childs and Tenth

“fairly responsive emergingactions were to theas to whether officer’s
(2002).tableau”), denied, 1150cert. 534 U.S.
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scopeTerry’s, requirementofpurposethat therecognizesGonzalez
fundamentally altering thefromofficials“prevent[is to law enforcement]

general inquisition past,into a aboutitstop by convertingnature of the
forbasisindependentabsent anwrongdoing,and futurepresent

omitted). This(quotationcause.” Id.probableorsuspicionreasonable
tonotscope requirementthat was intendedalso theapproach recognizes
awhichfacially dialogin innocuousengagingfrom“prevent officers

thealteringasreasonably perceivenotmotorist woulddetained
omitted).stop.” (quotationat 270nature of the Id.fundamental

exceeded,hasscope requirementthe beenTerrydetermine whetherTo
(1) isthe questionCourt examines whether:Supremethe Illinois

(2) the lawstop;for thejustificationto the initialreasonably related
suspicion that wouldhad a reasonable articulableenforcement officer

circumstances,(3) questionof all the thethe and injustify question; light
or fundamental nature.changedthe detention itsimpermissibly prolonged

Id.

stop,to of thequestion reasonably purposeIf the is related the
If notquestionno violation occurs. the is[constitutional]

the of the we must considerpurpose stop,related toreasonably
reasonable,officer had awhether the law enforcement articulable

Ifsuspicion justify question. questionthat would the the is so
In the of ajustified, no violation occurs. absence[constitutional]

reasonable,to of or astopreasonable connection the thepurpose
in lightarticulable we consider of all thesuspicion, must whether

sense, impermissiblycircumstances and common the question
the ofprolonged changedthe detention or fundamental nature

stop.the

Id.; Chhien,see 266 F.3d at 9-10.

case,In this of the traffic concernedpurpose stopbecause the initial
law,of a the questionthe defendant’s violation traffic we hold that officer’s

reasonablycontents of was notregarding the the defendant’s vehicle
to the stop’s purpose. initially stoppedrelated The officer the defendant
he a The of carstop sign.because failed to heed contents the defendant’s

are irrelevant to this purpose.
believe, however, supported bythat questionWe the was reasonable

be,been, was,articulable that the had or was tosuspicion defendant about
in 748.activity. Hight,criminal 146 N.H. at Reasonableengaged See

suspicion uponarticulable refers to articulablesuspicion based “specific,
thefacts taken with rational inferences from those facts-—thattogether

is, be,been, or to inparticular person stopped engagedhas is about
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Id. To the of an officer’sactivity.” sufficiency suspicion,criminal determine
circumstances,light surroundingconsider articulable in of allwe the facts

keeping in a officer inferences drawmaymind that trained make and
conclusions from conduct that seem unremarkable to an untrainedmay

(1990).Pellicci, 523, 530State v. 133 N.H. A suspicionobserver. reasonable
Berrocales, 262,a 141must be more than hunch. See State v. N.H. 265

(1996). specific,The articulated facts “must lead to ajustsomewhere not
sense this is a badgeneral probably person maythat who have committed

(1996).Vadnais, 68,some kind of State v. 141 N.H.crime.” 70 The officer’s
suspicion particularized objectivemust have a and basis in toorder

Roach,that into 141protected privacy rights.warrant intrusion State v.
(1996).64,N.H. 66

the thatagree objectiveWe with trial court several facts havewould
a been,caused officer to that the had orsuspectreasonable defendant was

in activity,was about to criminal toengage justifysufficient theasking
defendant his car’s amongabout contents. Chief these was that the

first,theapproached waitingdefendant officer instead of for the officer to
approach rationallyhim. A reasonable officer have thecould inferred that

approacheddefendant the officer first because he thewas concerned about
viewingofficer the car’s contents.

A reasonable officer could also have entertained a suspicionreasonable
that the cardefendant’s contained contraband because he was intodriving

hospitala restricted where was passedarea contraband sometimes to
patients explanationand because his for he was wasgoingwhere
inconsistent with direction in which Aheading.the he was reasonable
officer could have inferred from this inconsistency as well as from the
parking proximitylot’s to the area inrestricted which contraband had

given patients drivingbeen to that the defendant thewas towards
topass patients.restricted area to We hold thatcontraband these

objective facts were sufficient to create a reasonable and articulable
been,suspicion was,that inthe defendant had or was to be engagedabout

such, justifiedcriminal activity. questionAs these facts the officer’s about
the car’s contents.

may isolation,of these in“Although appearsome innocent[facts] when
together lighttaken in of thatand considered the reasonable inferences

experienced drugofficers who are in investigating maytransactions
draw,” Pellicci, 530, theyN.H. at togrounds133 constituted reasonable
suspect that in askingthe defendant had contraband his car and warranted

Contrary assertions,the contents. toabout car’s the defendant’s
may uponreasonable be is withsuspicion activitybased that consistent
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Tunnel, N.H, 377,v. 150 381innocent Stateboth and behavior.guilty
2000).(1st1, 7Woodrum,(2003); v. 202 F.3d Cir.StatesUnited

articulablethe officer had reasonablewe determine thatBecause
contents, find no violation ofasking the car’s wesuspicion justifyto about

Federal offers theBecause the Constitutionthe Constitution.State
the Constitution undergreater protectionno than does Statedefendant

16-30,circumstances, 382; atTurmel, Terry,see 150 at 392 U.S.N.H.these
doas we underwe the same result under the Federal Constitutionreach

the State Constitution.

Affirmed.

concurred; BRODERICK, J.,DUGGAN, JJ., concurredDALIANIS and
specially.

too,Broderick, J., I,specially. prefer approach bythe usedconcurring
(Ill.Gonzalez, 260Supreme Peoplethe Illinois Court in v. 789 N.E.2d

2003), stopthe and it. See v.analyze Terry adopt Terryto limits of a would
(1968).Ohio, 1 I with the that theagree majority392 U.S. While officer’s

in case ofquestion reasonably purposethis was not related to the the
disagree byI wasstop, question supportedinitial that the reasonable

therefore, Isuspicion. majority,the would reach thearticulable Unlike
prong questionthird the Gonzalez test and would whether theanalyzeof

orimpermissibly prolonged the detention altered its fundamental nature.
Gonzalez, at I although question789 N.E.2d 270. would hold that the did

detention,not the it did alter its fundamental Iprolong nature.
that,in I despitenonetheless concur the result because thebelieve

detention, theunlawful defendant’s consent was valid.
I that suspicionbelieve there was no reasonable that thearticulable

had in his car. Reasonable “must be . . .suspiciondefendant contraband
than an orunparticularized suspicionmore inchoate and ‘hunch’something

Woodrum,activity.”an individual to criminal United v. 202linking States
2000)(1st omitted); Berrocales,1, 6-7 v. 141(quotationF.3d Cir. see State

(1996).262, 265 that some facts on whichN.H. “This means of the the
is,particular, specificrelies must be that to the individual.”officer

Woodrum, 202 F.3d at 7.
case, I uponIn this believe that the facts which the officer relied were

to Theinsufficiently specific the defendant. officer testified that he
for ifcommonly stops theyasks he traffic haveindividuals whom violations

inanything their car of which he should be He further testified thataware.
appearanceabout thatnothingthere was the defendant’s or behavior made

testified,him fairly polite;As the “Hesuspicious. actuallyofficer was
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me,obviously, voluntarily, except justworked with himby exiting that
vehicle twice.”

The officer also whichtestified that the area in the parked,defendant
while near a restricted area where contraband could be topassed hospital

not, itself,patients, It publicwas a restricted area. was a parking lot.
Moreover, the officer acknowledged that the defendant could have driven
into the lot ittrying stopbecause the officer was to him seemedand the
safest place stop public parkingto the car. While the location mightlot’s
have Iputbeen sufficient to the officer on do itguard, not wasbelieve

justify questionsufficient to the officer’s theabout car’s contents. See id.
The in thepresence public parkingdefendant’s lot “is a too genericfact

explanationand tosusceptible satisfyinnocent to the reasonable suspicion
Wardlow, 119, (2000)inquiry.” (Stevens,v. 528 J.,Illinois U.S. 139

part otherwise,in inconcurring dissenting part).and Were the anylaw
lot,person stopped in parking having bywho that after followed thebeen

violation,police for a traffic could be the ofasked about contents his or her
Woodrum,car. 7.See 202 F.3d at

were,The todefendant-specific facts which the officer in mytestified
mind, to supportinsufficient the adverse inference that carthe defendant’s

is nothing inherentlycontained contraband. There eithersuspicious about
vehicle to anexiting greet beingone’s officer or lost. uponThe facts which

relied,the officer together,taken would not have led a reasonable officer
to suspect that the indefendant had contraband his car. While the
perceptions deference,of experienced officers are indeed entitled to this
deference should not Id.be blind.

In the of a to purposeabsence reasonable connection the orstop’s
I reachsuspicion, prongreasonable articulable would the third of the

Gonzalez test: whether question impermissibly prolongedthe officer’s the
detention changed Gonzalez,or its fundamental See 789nature. N.E.2d at
270. the questionBecause officer’s occurred before he issued the

ticket,defendant a the did not thequestion prolong detention. The stop
concluded;had not itsyet purpose yetbeen nothad been achieved. See

Szczerbiak, 352, 355 (2002)State v. (purpose148 N.H. of stop fulfilled once
officer identification,examined defendant’s dispelling suspicionhis that

drinker).an underagedefendant was
believe, however,I questionthat thethe altered fundamental nature of

the stop. stopIt converted the from a traffic into a generalroutine stop
past,of the andinvestigation present wrongdoing.defendant’s future See

Hards, 219, 228 (Ill.2003).People v. 802 The questionN.E.2d officer’s was
Gonzalez, 270;not innocuous.” at“facially 789 N.E.2d see States v.United

(1st 2001) (officerChhien, 1,266 F.3d 9 permissibly poseCir. “a fewmay
prosaic denied,questions” suspect’s itinerary),about cert. 534 U.S. 1150
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the(2002). perceivedwould havemind, a motoristmyTo reasonable
Gonzalez, 789of the stop.fundamental naturealteringas thequestion

Chhien,270; 266 at 7-9.N.E.2d at see F.3d
became unlawful onceA that of the defendantconclusion the detention

inexorably thenot toabout the car’s contents does leadthe officer asked
Seeto the car was invalid.that the defendant’s consent searchconclusion

746,356; 749Szczerbiak, Hight,State v. 146 N.H.148 N.H. at see also
the State has(2001); Chhien, determining266 at 7-8. whetherF.3d When

search,tobyof an followed a consentthe taint unlawful detentionpurged
(1) the detentionproximitythe between unlawfultemporalconsider:we

(2) circumstances;search; interveningto ofpresenceand the consent the
Szczerbiak,(3) theflagrancy of official misconduct.purposeand the and

356; 750.see 146 N.H. atHight,148 N.H. at
case, Hight, completethere wasIn this as in both Szczerbiak and

and the defendant’stemporal the unlawful detentionproximity between
consent; detained. Seeunlawfullythe defendant consented while

Also, in356; 146 750. as both thoseSzczerbiak, Hight,148 N.H. at N.H. at
cases, that have purgedno circumstances wouldinterveningthere were

detention, the officer theinformingtaint the unlawful such asthe of
Szczerbiak, 148righthis to refuse to answer his Seequestion.defendant of

356;Hight,at 146N.H. at 750.N.H.
notcase, and the officer did ask forHight,In this unlike Szczerbiakboth

inexplainedit. As wethe defendant’s consent. The defendant volunteered
Szczerbiak, government proveof to thatrequireone the reasons we the

purged policehas is to deter misconduct.illegalthe taint of an seizure been
consent, ISzczerbiak, the officer not seek148 N.H. at 357. Where did

hold thepurposeit would not further the to thatbelieve that deterrence
Accordingly, Iconsent was “tainted.” woulddefendant’s volunteered

unlawfulthe not vitiate the defendant’sconclude that detention did
his toand, on this affirm the trial court’s denial of motionground,consent

suppress.


