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24, 2003,PER CURIAM. On petitioners,December the Craig Benson as
ofGovernor the State of Hampshire,New and the Executive Council of the

State of New Hampshire, this courtpetitioned pursuant Supremeto Court
Rule 11 to exercise original jurisdiction 490:1,and rule that RSA as

50:1,by Chapter 2001,amended isLaws unconstitutional. The Office of the
Attorney appearedGeneral in opposition. The President of the New
Hampshire SpeakerSenate and the of the HampshireNew ofHouse
Representatives defending constitutionalityfiled amicus briefs the of the

order,statute. For the of allpurposes partiesthis inappearing opposition
to this petition will referred to as respondents.be

29, 2003,On justicesDecember the of this court recused themselves
from participating in the In (1997),case. accordance with RSA 490:3 this
panel assembled,was and 1,convened on March 2004 to hear the matter.

persuadedWe are that a clear and substantial conflict exists between the
statute plainand the oflanguage Hampshirethe New Constitution and
that, therefore, the isstatute invalid upon inescapable grounds.

The statute in dispute, (Supp. 2003),RSA 490:1 provides:

supremeThe court shall consist of 5 justices appointed and
prescribed bycommissioned as the constitution. On the effective

of section,date this the position justiceadministrative of chief
justiceshall be held theby with the most seniority on the court

periodfor a up years.of to 5 Each chiefsucceeding justice shall
for period upserve a of 5 yearsto justiceand shall be the with

senioritythe most of onservice the court not yetwho has served
as chief Ajustice. justice may justice;decline to serve as chief
however, justiceno permittedshall tobe serve successive terms

justice.as chief In justicesthe event that all 5 have served a term
as justice, justiceschief succeeding chief shall serve 5-rotating
year terms on seniority.based

The statute for the first time purports to “unbundle” the administrative
functions traditionally to the justiceattributed chief from orhis her
underlying judicial functions.

petitionersThe argumentssubmit two in ofsupport propositiontheir
First,that RSA 490:1 is unconstitutional. the petitioners thatargue RSA

490:1 is unconstitutional legislativebecause the requisitebranch lacks the
authority prescribeconstitutional to judicialthe ofmethod selection of
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Thejustice’s term of office.limits the chiefimpermissiblyofficers and
support proposition.of thatsub-arguments inadvance twopetitioners

respectnot withany powerdoes haveFirst, legislaturethey argue the
expresslyhaspowerthat beenjudicialof officers asappointmentto the

II, ofArticle 46 theto Partpursuantto the executive branchcommitted
II, judicial46 “Allprovides:ArticleConstitution. PartHampshireNew

andgovernortheappointed byand. . . shall be nominatedofficers
to alterpowerislegislatureThe contend the withoutpetitionerscouncilf.]”

of judicialof officers.constitutionally prescribed method selectionthis
supremeonSecond, justice positionthe chief thepetitionersthe claim

justice. Theofa distinct office from that associateseparatecourt andis
only490:1 theerroneously presumessubmit RSApetitioners
Theadjudicative powers.judicialof a office areconstitutional attributes

is understood to includethat, “judicialif the term office”arguepetitioners
tofunctions, legislature authoritythe would be withoutadministrative

justicechief lie490:1, poweras to the wouldappointenact RSA the
II, 46.pursuant to Part Article Whilewith the executive branchexclusively

justice justicesacknowledge the chief and associatethe bothpetitioners
common, judicialin submit theiradjudicatory powers theythe samehave

particularnot to and in that the chiefadjudicationare limitedpowers
powers way uniqueof additional andjustice judicial byhas enhanced

Hampshiretheconstitutionally delegated petitionersduties. The cite New
Constitution, II, 40 ofexamples uniqueand 73-a as thosePart Articles

provides: governor impeached,40 the shall beduties. Article “Whenever
court, shall, trial,duringjustice judicialthe chief of the thesupreme

Const,senate, II,vote N.H.preside pt.in the have no therein.” art.but
40. Article 73-aprovides:

justiceThe the administrativesupremechief of court shall be the
shall, aall the He with the concurrence ofhead of courts.
justices, governingof make rules themajority supremethe court

practicein andadministration of all courts the state and the
in all soto be followed such courts. The rulesprocedure

force ofshall have the and effect law.promulgated

II, toargue powers given73-a. The thosept. petitionersN.H. CONST. art.
justice powers40 are inherent thatthe chief to Articles and 73-apursuant

powersnot or andjudicial legislativein branch and areexist the executive
judicial For thatpowers exclusivelyof is a function.that the exercise those

reason, the chiefpetitioners pursuantsubmit that to the constitutionthe
justice judiciala office.position separateis

upon theis that RSA 490:1 encroachespetitioners’ argumentThe second
judicialofindependenceof the the branchpower the executive branch and
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in separation powers I,violation of the of doctrine Partunder Article 87 of
Hampshirethe New 37 inprovides pertinent part:Constitution. Article

state,government thereof,“In the of this powers wit,the three essential to
legislative, executive,the judicial, ought from,and to askept separatebe

of, other,independent governmentand each as the nature of a free will
CONST, I,pt. Specifically,admit[.]” N.H. art. 37. the submitpetitioners

separationRSA 490:1 violates the of doctrinepowers because it confiscates
power appointmentthe of from the uponexecutive branch and encroaches

ofindependence judiciary bythe the limiting the tenure of the chief
justice. petitioners legislativeThe warn that enactments such as RSA
490:1, unchecked,if left could the forpave way complete bydomination the
legislature. stand,The if 490:1 ispetitioners assert RSA allowed to the
legislature could further diminish the ofindependence justicethe bychief
shortening 5-year imposingthe term or other restrictions.

ofgoverningThe standard our review 490:1 is on thepremisedRSA rule
that of aconstitutionality legislative presumed,“[t]he act tois be and a
statute is not to be held unconstitutional aunless clear and substantial

Marshall,conflict itexist[s] between and the constitution.” v. 64State
(1888)549, Flanders, (1859)).(citing Thus,N.H. v.550 Rich 39 N.H. 304 a

legislative act not be except“will declared invalid upon ‘[ijnescapable
State, (2001)grounds.’” 364,v.Sirrell 146 N.H. 370 (quoting Niemiec v.

(1969)).586,King, 109 N.H. In regard,587 this court does not“[t]he
inquire expediencyinto the or legislation.”wisdom of such State v.
Roberts, (1908) (citations omitted).476,74 N.H. 480 willWe address the
petitioners’ arguments seriatim.

A of ourhistory judiciary helpfulbrief is to an understanding of this
Constitution, 1776,issue. The New as inHampshire enacted notdid

provide judicialan independentfor system judicial functions were—
by Douglas,carried out the legislature. Judicial Review and the

Separation HampshirePowers Under the New Constitutions 1776of of
1784, 250, (1977).and 18 governmentN.H.B.J. 252-53 “The basically

branch,consisted of one a bicameral legislature with ofa house
representatives State,and a ofsmaller council twelve.” Grinnell v. 121

(1981) (citation823, 827 omitted). officers,N.H. All public including judges,
appointed Assemblywere by the and Council the 1776under constitution.

Douglas, at 252. It not untilsupra was the constitution was inamended
provided.1784 that ofseparation powers was Id. “Three reforms were

enacted with the of anpurpose fostering independent judiciary. Judges
right salaries,were the constitutionalgiven permanentto and honorable

plural offices,were fromprohibited holding grantedwereand tenure
(citationsGrinnell, omitted).during good behavior.” 121 N.H. at 827 The

provisions guaranteeing permanent tenure and salarieshonorable were
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ending arbitrarya ofas meansparticularly important“considered
ofthe theindependenceensuredprovisionsId. The alsoremovals.”

(1972).99, 102-03Mussman, 112 N.H.In rejudiciary.
HampshireNewthis court under thejusticeThe first chief toappointed

of in 1790. Justice Bartlett was1784 was Josiah BartlettConstitution
council.governorthe andappointed position byand to thenominated

However, constitutionallyat were notbecause the courts that time
of“established,” judgesthe andpolitical strife often interfered with tenure

under Partpowersof The used itsoperation judiciary. legislaturethe the
or4 of as as “address” “to ‘reconstruct’II, Article the constitution well

at 259. Between 1790supracourts” at will. andDouglas,‘reconstitute’ the
1901, systemthelegislature reorganizedabolished and entire courtthe

times, any out of office. Inaddressing sitting judgesfive thus effectively
1901, for last Since 1901 untilsystem reorganizedthe court was the time.

bar, justicesat all of this court havethe enactment of the statute chief
council,andappointed by governornominated and the executive andbeen

of have to that office.specifictheir oaths office and commissions been
powerno the constitution the ofdispute explicitlyThere is that reserves

CONST,judicialof officers to the executive branch. N.H.appointment all
II, thatdisputed justice judicialart. 46. Nor can it the chief is apt. be

theresay logic,officer. To otherwise reason and tradition. While isdefies
or officespecificallyin the that creates defines the ofnothing constitution

justice court, positionof is to exist assupremechief the the assumed
in40 is theby Similarly, nothingevidenced Articles and 73-a. there United

specifically right privacy.which sets out a ofStates Constitution citizen’s
Yet, in law. Likeright deeplythat is now rooted federal constitutional the

constitution,ofright privacy appointmentunder the federal the traditional
the for over twojustice by governor yearsof the chief and council hundred

ineffectively powerhas rooted that our state constitution.
justiceThe the chief is not arespondents’ position is that discrete

judicial appointment governorofficer the andrequiring bynomination and
dependent uponThis the that theargument onlycouncil. is view

end,adjudicative.of thatjudicialconstitutional duties a officer are To
justice’s adjudicatorythe duties do not differ from thebecause chief

justices, respondentsof the the contend thatadjudicatory duties associate
respondents’not distinct. Thejustice position separatethe chief is and

justice’sthe thatargument dependent uponis further view the chief
constitutionally legislativeadministrative and duties are notprescribed

duties,judicialof or her rather are andpart auxiliary independent.his but

II,to ehief in Part 40justiceThat the allocated the Articlespowers
notare in nature thatnon-adjudicatory suggest theyand 73-a does
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function in an ancillary justice’s “judicial”fashion to the chief powers as
the respondents assert. The legislative powersadministrative and and

assigned justiceduties to the chief by the are inextricablyconstitution
togetherbound with those duties and are ofadjudicatory incidents and

inherent in that office.
concept, judicialThis that of justduties consist more than adjudicatory

38,powers, apparent Supremeis nowhere more than in Court Rule the
judicialCode of Canon of 38 provides judges’Judicial Conduct. 3 Rule that

duties include “all the duties of the officejudge’s prescribed by law.” SUP.
2003-04) added).38,R.Ct. Canon 3 on(Supp. (emphasis goes,The rule to

duties,”the performancestate: “In of specific apply.these standards Id.
added).(emphasis The rule then concerningoutlines standards judges’

adjudicative, administrative, and disciplinary responsibilities. Id. No lines
of distinction are judges’ adjudicatorywhatever drawn between and
administrative “judicialduties —both are classified as duties.”

Furthermore, ofa review the relevant case law nodraws distinction
judge’s adjudicatory Mussman,a Inbetween and administrative duties. a

ofinvolving judgecase the removal a district court from the forbench
violations,ethical this court determined that supreme generalthe court’s

Mussman,superintendence power is absolute. 112 atN.H. 101. We held
that superintendence power justthe court’s not powerincluded the to

adjudicatory tribunals,correct byerrors made lower also powerbut the to
“approve prescriberules of court and ofand administer canons ethics with
respect such Id. acknowledgedto We that while this court doescourts[.]”

judicial officer,not the to apower impeachhave as that solelyis a
constitution,function as in thelegislative provided it powerdoes have the

disciplinary“to take action short of removal from office generalunder its
power superintendence[.]”of Id. We noted: “It has never been the
tradition the jurisprudenceof of this court to to judicialrefuse exercise
power when there was an established need for it and there was no

added)constitutional barrier to its Id. (emphasisexercise.” at 103
(citations omitted). We further of judicialobserved that the exercise these
powers supported custom,“has been by consistent is confirmed by statute

omitted).judicial (citations... and enforced decisions.” at 101by Thus,Id.
performancewe held the of superintendent orpowers, administrative

duties, a proper judicialwas exercise of power. There was no distinction
“judicialdrawn between powers” powers.and administrative

Mone, 128, (1998),In that,in re 143 N.H. 138 we determined a statute
removing the forresponsibility security judiciarycourt from the and

branch,it withvesting the executive separation powersviolated the of
doctrine it uponbecause encroached judiciary’sthe inherent topower
control courtroom functions and adjudicationensure the fair of
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originIn of the administrativediscussing judiciary’scontroversies. the
inspecificallynot set forth the“Althoughwepowers, observed:

constitution, mostthe arise itspowers judiciaryreserved fromfor
Id.and administer the law.” at 134-35duty interprettofundamental

omitted).(citationsadded) the judiciary’snoted that(emphasis We
specificallyadministrativeof to control its courtrooms didpowersexercise

“security ispowersthe of doctrine becauseseparationnot interfere with
Id. atof the function of the courts.”part adjudicatoryan essentialintegral

judiciary’sin that theAccordingly,138. we concluded instance
powers.from itspowers adjudicatoryderivedadministrative

“judicial”attemptthe to draw a distinction betweenrespondentsWhile
tolegislative granted separatelythe or dutiesduties and administrative

innot convinced that such a distinction exists factjustice,the chief we are
court hasconsistentlyin have reiterated that “this theor law. We

have thepreserve judicial system.and the Weresponsibility protectto
to action is to effectuate thisauthority necessaryinherent take whatever

297, (1995)Justices, 140 N.H. 300responsibility.” Opinion theof
added) supremebill to the(emphasis (legislative requiring suspendcourt

court’sjudge undulyof a removed from the bench interfered withpay
function). inherentpowers, exclusively judicialan Thissuperintendence

flowpowersthe use of that fromjudicial authority superintendentincludes
adjudicatoryour functions.supportand essential

theyAll in that arejudicial officers have administrative duties
alia, for of their courtrooms andresponsible, maintaininginter control

Mone, justice143 N.H. 138. The chief ofensuring proper security. See at
ordinaryis no exceptionthis court to this rule and exercises the

judicialor her as well aspower,administrative duties that stem from his
andunique legislative providedthe additional and administrative duties

II, of Into Articles 40 and the otherpursuant Part 73-a constitution.
words, injusticechief fact nowpermitted, specificallywhile the is and

performto duties and administrative orrequired, adjudicatoryboth
duties, parcel “judicialall three are and of his or herlegislative part

power.”
Mussman, II,to our in Part Article 73-a wasSubsequent decision

justicethe isadopted, codifying conceptthe common law that chief the
such, 73-a,accordingof the As to Article thejudiciary.administrative head

justice duty promulgatechief has the and the to rules andpower
of Articleregulations proper operation judiciary.to ensure the the 73-a

office,justice, uniqueto the chief as incident to that andgrants special
II,under Partjustice’s powersconstitutional the chiefduties. While

nature,legislative theyArticle 73-a in areare both administrative and
judicial operation.to and efficient Thepowers necessary ensure effective
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justice’sfact that the chief 73-a notpowers under Article are adjudicatory
in transmogrifynature does not them into executive or legislative

Mussman,functions. See 112 N.H. at 100. The functions themselves
judicial.remain essentially

The same is with toregard justice’strue the chief constitutional duties
II, 40,pursuant to Part Article which requires justicethe chief to preside

impeachment legislature.over in the inproceedings pastWe have held the
justicethat the fact the chief presides legislative impeachmentover

judicial Mussman,does not transform them intoproceedings proceedings.
compels112 N.H. 100. logic simplyat This the conclusion that because the

justice presidingchief is over a he or islegislative proceeding, she not
“Inlegislator.transformed into a this theState nature the actof

performed performerrather than the title of the determines whether an
[judicial].” 359,is legislative Opinion Justices,act or the 110 N.H. 364of

(1970) added) (citation omitted).(emphasis justicethe chiefWhile is
required presideto impeachment hearingsover legislature,before the the

judicial.nature of that act remains When overpresiding any legal
justicethe in orproceeding, judicial capacitychief acts his her and as a

judicial impartialofficer to ensure that a fair and trial occurs. An
impeachment hearing is no exception.

statutory 5-yearWhether the mechanism of rotating terms for the chief
justice position publicbetter serves the than executive nomination and

is aappointment questionnot for this court to questionconsider. The
us is the legislature empoweredbefore whether is theby constitution to

declare it so. Our answer to this isquestion legislaturethat the is not so
II,empowered. Part 46 HampshireArticle of the New Constitution

emphatically provides: judicial“All officers . . . shall nominatedbe and
added).appointed by governorthe and council[.]” There(emphasis have

no exceptionsbeen to this mandatory language. The islegislative branch
no less constrained than the other branches of togovernment stay within
the limitations of the constitution. PhillipsSee Trustees Exeter Acad. v.of
Exeter, 472, (1940); 565,90 N.H. Opinion Justices,487 4the N.H. 566of
(1829). ifEven language appears vacuum,constitutional to leave a it does

follow,not necessarily nightas the thatday, legislaturethe is empowered
to fill it.

Because is no for athere basis distinction between this court’s
adjudicatory duties and its administrative or legislative duties when

ofconsidering composition “judicialthe power,” agreewe with the
thatpetitioners justice position judicialthe chief is a discrete office. Based

73-a,on 40 and justiceArticles the chief holdsinescapably separate and
unique judicial powers. theAccordingly, requiresconstitution that the
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asappointment,nomination andby executivejustice position be filledchief
historically reflects.commissioning justiceof the chiefthe separate

RSA 490:1 violates thewith thatagree petitionersalsoWe
I, of the NewPart Article 37powersof doctrine underseparation

ofthe three branches“Separation co-equalofConstitution.Hampshire
byof control oneagainstto a seizureprotectisgovernment essential

free andof our to aabilitythe citizens remainbranch that would threaten
omitted).(citation “Thus,Mone, each143 N.H. at 134sovereign people.”

encroachingof Clause fromSeparationis the Powersprohibited bybranch
omitted).(citationId.of another branch.” Thepowerson the and functions

usurpsbranch anof is “violated when oneseparation powers doctrine
(citation omitted).Id.poweressential of another.”

constitution,II, 4 of thepursuantno that to Part ArticleThere is doubt
topower and erect and constitutelegislature authoritythe has “full

officers,judicialofappointmentof Thejudicatories record[.J”and courts
II,however, byfor Part Articlestrictly reserved the executive branchis

centuries, councils have utilizedgovernors46. For two and executiveover
justicenominate and the chiefpowers appointtheir Article 46 executive to

rightfirst this of thesupremeof court. RSA 490:1 for the time invadesthe
justice solelythe chief ascategorizingcouncilgovernor byand executive

exclusivelyan executiveposition.” usurpationan This of“administrative
LaFrance,v.of doctrine. See Stateseparation powersfunction violates the

(“[Ajrticle(1983)171, 176 37 to the executiveadopted protect124 N.H. was
government legislativeof the fromjudicialand branches State

encroachment.”).
ofMoreover, theimpermissibly upon prerogativeRSA 490:1 encroaches

of isjudicial complete separation powersthe branch. a and totalWhile
constitution, bypossible contemplated byneither nor encroachmentthe

Here,of thepowers impermissible.one into essential another isbranch the
andlegislature impermissibly justiceencroaches on the of chiefposition

First,independence judiciary. specificallythe of the constitutionupon the
judicial respectiveofficers a lifetime to theirconveys upon appointmentall

atonly good requiringand retirementpositions, uponconditioned behavior
II,seventy. (modified byart. 73 N.H.age pt.the of See N.H. CONST.

78).pt. II, justice490:1 chief of thispositionCONST. art. RSA divests the
5-yearit a term based onappointment replaces rotatinglifetime and with

one,seniority. justice positionthe chief is a discrete theBecause
in itlegislature’s of RSA 490:1 is unconstitutional that divestsenactment

right (subjectto thejusticethe chief of constitutional lifetime tenure tothe
78).II,age limitations set forth in Part Article Absent a constitutional

amendment, tolegislature authorityis without do so.the
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Second, warn,as the petitioners upholding effectivelyRSA 490:1 would
grant legislaturethe free license to alter the means of appointment and

justice uponthe term of the chief politicsbased the of the moment. “If the
jurisdiction bestowed,proposed might be the limits of [legislative]

authority would be almost without bounds and indefinite onencroachment
judicial power possible.” Opinion Justices,would be 492,the 87 N.H.of

(1935). simply496 There is tonothing prevent the fromlegislature further
amending providethe statute at toany time for other orterms means of

of justice by legislature otherwise,selection the chief the or or to preclude
particulara justice succeedingfrom justiceto the chief position. This

of indirectlymethod out“addressing” judges office,of while different in
form, is not in theory judiciary. fact,unfamiliar to the In the arbitrary

of judgesremoval from promptedthe bench the reforms in 1784 that
allgranted judges the rightconstitutional to permanent and honorable

salaries and lifetime tenure only uponconditioned good behavior. The
reforms, as thebymodified 1966 constitution,amendment to the
prevented any arbitraryfurther removals judiciary’sand ensured the
independence.

legislatureWhile the can no longer whole,abolish the judiciary as a or
arbitrarily justice office,remove a fromsitting RSA 490:1 would effectively
allow it to control judiciary bythe manipulating the statute and the chief
justice toposition advantage.its “It is [supreme]the court’s responsibility

operations judicial‘to oversee the of the branch for the purposes of
maintaining public confidence in Mone,the administration of justice.’” 143
N.H. at 137 (quoting Opinion Justices, 299).the 140 N.H. at Thisof

our independenceconfidence and jeopardizedwould be if our direction is
arbitrarily bycontrolled the of the legislaturehands without specific

inauthority the constitution to do so.
Constitution,Because RSA 490:1 Hampshireviolates the New we find

the statute unconstitutional. Accordingly, petitionthe is granted.

Granted.

JOHNSON,J., retired, specially assigned 490:3, concurred;under RSA
GrayMurphy, C.J., Temple, Hollman, JJ.,and and retired superior

justices,court 490:3,specially assigned under RSA concurred.


