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order; thus, days.ten Aexpired preliminaryit had afterrestraining
inwas issued because the Town’sinjunction acquiescencenever

unnecessary.injunctionmade the need for such anwithholding payment

approvingthat the trial court’s order the docketFinally, arguesCarr
itand motion for clarification was insufficient becausemarking denying his

“withoutmarking agreementmotion to strike the docketdenied his
however,sufficient,comment, clarification, The order wasexplanation.”or

underof fact or of lawparty requested findings rulingsneitherbecause
(1982).(1997). State, 587, 590122 N.H.HardyRSA 491:15 See v.

Affirmed.

Duggan, JJ.,Broderick, C.J., and concurred.and Nadeau

Hillsborough-northern judicial district
2003-576No.

LyndeboroughTown of

v.

Properties, LLC & a.Boisvert

11, 2004Argued: February
21, 2004AprilOpinion Issued:

('WilliamDokmo, P.A., R. on the briefDrescher & of Milford Drescher
for theorally),and plaintiff.



815

(RobertSmith-Weiss, Durmer, PC, M. Shepardand of NashuaShepard
and for the defendants.orally),on the brief

(Anne Edwards,Heed, attorneyM. associateattorney generalPeter W.
intervenor, Hampshirefor the Neworally),on the brief andgeneral,

Economic Development.of Resources andDepartment

Mandell, Nashua, brief,of for thebyKenneth E. Churbuck and Noah A
intervenor, Granite State ATV Association.

Concord, intervenor,Baldwin, P.L.L.C., for the theHogan,Callen & of
joins plaintiff.abutters and near in the brief of theneighbors,

Bernier, Concord, brief,Gary by HampshireH. of for the New
Association,Municipal as amicus curiae.

NADEAU, (town),LyndeboroughJ. The Town of anplaintiff, appeals
J.)order of the Court that RSA 215-ASuperior (Lynn, declaring chapter

(2000 2003)Supp. preempts plan process& the town’s site review as a
(OHRV)to anprerequisite establishing HighwayOff Recreational Vehicle

defendants, LLC,trail on land theby Properties,owned Boisvert Barbara
Boisvert,Boisvert, and Laurent II. We remand.Blaisdell reverse and

collectivelyThe relevant facts follow. The defendants own more than 500
of Lyndeboroughacres land located in and the town of Montneighboring

The LyndeboroughVernon. land in lies within the Rural 1Town’s Land
zoning district. Outdoor recreational uses are within thatpermitted
district, subjectbut those uses are to site review and theplan approval by

planning however,town’s board. Pursuant to local zoning regulations,
iscamping prohibited within the district.

2001,AugustIn the soughtdefendants site andplan approvalreview
from the commercial,town’s board to use theirplanning property for a
recreational area. The trails,recreational area was to include OHRV a

ballpaint park, overnightand facilities.camping prohibitionGiven the
against camping contained in the local zoning regulations, the planning
board denied the defendants’ Theapplication. soughtdefendants then a

(ZBA).variance from the zoningtown’s board of adjustment When their
application denied,for a variance was thesubsequently soughtdefendants

J.)judicial The Superiorrelief. Court the(Barry, upheld ruling.ZBA’s In
2002, theJuly defendants withdrew theultimately remaining portions of

their fromproposal planningthe board’s consideration.
Following the withdrawal of their theproposal, defendants listed their

property as an OHRV trailopen with the New Hampshire Department of
(DRED)Resources and Economic Development pursuant to RSA chapter
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to the Granite State ATV Association215-A, and an easementgranted
(association) informed thetheir land. The town’s selectmento use

to list their withpropertyof their decisionirrespectivedefendants that
andDRED, subject plan approvalremained to site reviewtheir proposal

on their Theproperty.OHRVs could be usedthe board beforeby planning
trails on theiruse of the OHRVpermit publicdefendants continued to

DRED,land, propertyhad listed their withtheythat becausebelieving
the town.regulations imposed byfrom local land usethey exemptwere

Itrelief the court.injunctive superiorfiled a for withpetitionThe town
issues, that the of whetherarguing questionto bifurcate thealso moved

regulationsthe local land use215-A town’schapter preemptedRSA
DRED, association,the and adispositive.use wasconcerning OHRV

reviewingintervened. Afterand abuttersnearby neighborsofgroup
that,matter, the concluded “RSA 215-Aof law on the courtmemoranda

planthe defendants to obtain siterequiringthe town frompreempts
haveto use of trails whichpermitting publicas aapproval prerequisite

trail Thesystem.”DRED as of the state OHRVby partacceptedbeen
thefrustrateplanthat site review wouldpermittingcourt reasoned

statute, with theexpensethe time and associatedof the becausepurpose
theirmaking propertylandowners fromdiscouragereview wouldprocess

conclude, however, that “the statuteuse. The court didavailable for OHRV
of OHRVaspectsfrom certain otherregulatingdoes not the townpreclude

useas the hours which OHRVduringthe suchsubject property,”use on
land,occur on themaywhether commercial activitiespermitted,would be

areas, maysanitaryrest areas or facilitiespicnicand whereand “whether
motion forruling,the court’s the town filed aFollowingbe located.”

reconsideration, the court denied.which
abutters,town, the andby nearby neighborstheappeal, supportedOn

regulation215-A does not local land usechapter preemptthat RSAargues
defendants, DRED, and the associationon land. Theprivateof OHRVs

explainedwith the town asdiffering agreealbeit for reasons. Wedisagree,
below, and, thus, appeal.the town’s other issues onwe need not address

PreemptionI.

a field that has beenregulatethat towns cannot“It is well settled
Colebrook, 149 N.H.State.” JTR Colebrook v. Townby thepreempted of

omitted). from the(2003) This doctrine emanates767, (quotation770
to, orrepugnantinvalid if it islegislationthat ismunicipalprinciple

625, 627Baines, 148 N.H.with, Town v.inconsistent State law. of Hooksett
(2002). “if itpreempted expresslyis deemedMunicipal legislation

intentlegislativeit counter to theState law or if runscontradicts
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Colebrook, 770. “Local149 N.H. atJTRscheme.”statutoryaunderlying
counter to afield runagoverning particularregulationsandordinances

inferfield----Weto thatpreemptif the intent isintentlegislativestatute’s
a comprehensive,enactslegislaturethea field whenpreemptintent toan

Carroll,Whitcomb, TownInc. v.Arthurregulatory scheme.”detailed of
(1996).402, 406141 N.H.

andstatutory interpretationofthen, a matteressentiallyisPreemption,
Bethlehem, 150 N.H.Servs. v. TownCountry Envtl.N.construction. of

thehinges uponhere(2004). the issueparticularof606, 611 Resolution
215-A. See ArthurchapterRSAcomprisingof themeaning provisions

intent of theof theare the final arbiterWhitcomb, 141 N.H. at 405. We
aas whole.of a statute consideredin the wordsexpressedaslegislature

Id.
andconstitute a detailed215-A does notchapterthat RSAWe conclude

on privateto OHRV trailsrespectscheme withregulatorycomprehensive
RecreationalHighwayentitled “Offchapter,theAdmittedly,land.

OHRVs,toTrails,” relatingof activitiesvarietyaregulatesVehicles and
215-A:21, (Supp.:29See RSAoperation.andincluding registrationtheir

2003). explicitly“Intent” states:chapterof the titledprovisionThe

interest topublicin thecourt declares it to begeneralThe
trails on state lands:for ATV and trail bikethe demandbalance

uses;(a) other, non-motorized recreational trailWith
lands;(b) for statemanagement goalsPotentially conflicting

and
(c) areas.ecologicallyimportantProtection of wildlife and

added).2003) of the215-A:41, In furtherance(emphasisI (Supp.RSA
forinterest, “a of trails ATVsdevelop systemthe aims topublic chapter

215-A:41,RSA II (Supp.on and lands.”public privateand trail bikes both
2003).

ofin certain thisrecognized enacting provisionsthatpreviouslyWe have
OHRVto make more land available tolegislature intendedchapter, “[t]he

theuponconfers a benefitAccordingly, significant.... the statuteusers
208, 212140 N.H.Properties,Lorelie v. Peter-Sam Inv.general public.”

land(1995) upon those whoseconferring immunity(discussing provisions
of thedangersfrom the inherentarisingfor OHRV use from suitsis used

(2002).592,148 N.H. 595Paving,v. Continentalactivity); Moodysee also
end, use, possible,extentgreatestthe seeks to “to thechapterTo this

landowners,” RSA 215-­lands, voluntary agreementunder withprivate
and trail bike trailsA:41, (a), that can host ATV“publicII as well as lands
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that are withcompatible existing uses and management goals and plans,”
215-A:41, (b).RSA II

theDespite chapter’s brief mention of the creation of OHRV trails on
private lands,both and public 215-A:41,see RSA (a)-(b),II subsequent

provisions are solelyconcerned with the lands,creation of trails on State
and are silent concerning the establishment of trails on private lands. See

2003).RSA 215-A:42-:43(Supp. This omission undermines the chapter’s
alleged comprehensiveness.

theSpecifically, chapter lists requirements and safeguards that must be
adhered to before an OHRV trail can be created on State land. Foremost
among these protections is a two-step process.review The first step, the
initial screening process, generally concerns the land itself. It requires, for
example, restrictions, laws,that “no deed purchaseor funding source
restrictions . . . theprohibit use of ATVs or trail bikes on the property.”

(a).215-A:43,RSA I The second step, the andplanning layout phase, sets
twenty-nineforth' site requirements similar to those normally considered

and enforced localby planning and zoning 215-A:43,boards. See RSA II
(a)-(cc). states,The inprovision part:

(b) ATVs or trail operatedbikes on the trail will comply with
maximum limitdecibel established law.by

(c)Adequate parking exists or will be for thedeveloped type of
trail being proposed and the number of expected riders.

(d) The bureau givenhas duetrails] consideration to local[of
planning and zoning ordinances....

(f) The bureau has given due consideration to local noise and
ordinances____obnoxious use

(i)The [proposed includes atrail] andmonitoring response
system todesigned detect and correct adverse environmental
impacts.

215-A:43, (b)-(d), (i)(f), added).RSA II (emphasis No such two-tiered
processreview exists for the creation of OHRV trails on land.private

The statutory scheme further provides an opportunity for noticepublic
and public input before a trail can 215-A:43,be created on State land. RSA
III (bureau),directs the bureau of trails the administrative body
overseeing the trail system, to “hold at least one meeting to inform the
public and local cities and towns of the plan and for alayout proposed ATV
or trail bike trail . . . and to provide an for theopportunity public to
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whenpublicto theisprotection providedno similaragain,comment.” Once
on land.privateis to be createdOHRV trailan

for thesafeguardsa host ofprovidesstatutorythe schemethatGiven
noland, affordingwhileon State-ownedOHRV trailsofestablishment

land, concludewe cannotprivatefor trails onsafeguardscorresponding
statutory schemecomprehensiveandforth a detailedthe setsthat statute

that theland, can we concludenorprivatetrails onOHRVgoverning
trailsto OHRVability subjecttown’sto thepreemptintendedlegislature

Whitcomb, at 406141 N.H.Arthurreview.planland to siteprivateon Cf.
comprehensiveof afrom the existenceto fieldpreemptintent(inferring

scheme). intended to precludethe legislatureHadstatutorydetailedand
it could haveauthority,andzoning planningtheirexercisingfromtowns

771-72, or,Colebrook, at a149 N.H. atJTRseeexpressly,done so
Baines,intent,that seeminimum, manifestingincould have been clearer

intent tolegislativemanifestation of630. “Absent a clear148 N.H. at
whichfield, enact an ordinance neithermunicipality maytheapreempt

Corey v. Townnor itself unreasonable.”legislationState isconflicts with of
omitted).(1995)426, and bracketsMerrimack, (quotation428140N.H.

DRED,defendants, thethe andbyargumentsthe raiseDespite
onregardingsilence trailsassociation, that the statute’swe do not believe
tolegislatureintent of theallegedreconciled with theland can beprivate

Given that the statutealtogether.from reviewthose landsexempt
as well as localrequirements,the to consider sitedirects bureauexplicitly

land,ordinances, trails on State seecreatingwhenzoning planningand
215-A:43, (a)-(cc), concerningfinding chapter preemptiveII the to beRSA

it morelogic. plausiblethe bounds of We findland would strainprivate
thatsilent, not it intended privateremained becauselegislaturethat the

review, it that localanticipatedbut rather becauselands should escape
ChemicalAppliedfill that void.properlyuse ordinances wouldland Cf.

(1985)45, claimMerrimack, (rejecting126 N.H. 47TownTechnology v. of
to considerof State schemecompensates for failureregulationthat local

when thefacilitywaste treatmenteffects of hazardouslocal economic
protectto theirmechanisms for local landownersstatute twoprovided

interests). disjointed systemresult in aTo hold otherwise wouldeconomic
account on oneare taken intozoningcreation in which ordinancesof trail

not thehand, interpreton the other. We willbeing wholly ignoredwhile
Appealresult. Seeseemingly illogicalto thisstatutory yieldscheme of

(1987).98, 105Materials 130 N.H.Corp.,Coastal
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II. Counterarguments

defendants, association,The DREDalong with and the raise additional
arguments in support of We address eachpreemption. argument in turn.

A. The DistinctionPublic/Private

The defendants to theattempt justify in treatmentdiscrepancy between
andpublic private concerns,lands. the trialEchoing court’s the defendants

first thatargue because OHRV Act encourages private“[t]he property
owners to commit their property to the state system,”OHRV trail
requiring plan effect,site review “would have a itchilling and would
discourage property owners from opening their toproperty public use.”
We do not find this toargument persuasive.be While the creation of trails
confers a public bybenefit on the moremaking land available for OHRV
use, Lorette, 212,see 140 N.H. at we find no evidence in the statute that

legislaturethe meant for this benefit to othersupplant equally important
benefits derived from planning See,and zoning regulations. RSAe.g.,

2003)674:17, I (Supp. (noting are,that the ofpurposes zoning ordinances
otheramong things, promote general welfare,to health and prevent the

land, resources).ofovercrowding and assure use ofproper natural To the
contrary, that the chapter mandates andzoning planning ordinances be

land,considered when establishing trails on public againstmilitates
finding legislaturethat the intended exempt privateto land from similar

asserts,treatment. As the town the two-tiered screening process indicates
that legislature“the therecognized impact of OHRV and ATV use on
land,” and its “potential for harm.” Because the town’s interpretation is

reasonable,equally no “clear manifestation” of legislative intent to
preempt local site plan review exists. 140 N.H. atCorey, 428.

B. RSA 215-A:15

Both (2000)the defendants and DRED relynext RSAupon 215-A:15 to
bolster their claims of preemption. states,The provision in relevant part:

bylaws‘With or anyordinances or city may regulatetown the ofoperation
limits,OHRVs within its providing they do not conflict provisionswith of

215-A:15,chapter.”this RSA I. The defendants thatargue this provision
does not undermine the preemptive 215-A,status of RSA chapter but

complementsrather it. bylawsBecause and ordinances of the town are
otherwise preempted, they argue that RSA 215-A:15 merely creates an
exception, the town toallowing regulate certain ofaspects OHRV use that
do not conflict Whitcomb,with the statute. See Arthur 141 N.H. at 407-08.
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15, if215-A: DRED that the townrelying upon arguesFurther RSA
review, this would beability plan provisionretains the to conduct site

permitsthat the townsunnecessary. Additionally, argues provisionDRED
limits,” 215-A:15, I,of OHRVs its RSA“regulate operationto the within

general operationto the condition of OHRVallowing regulate onlytowns
noise, of trailsof and not the site OHRVoperationsuch as hours

themselves.

the entirearguments persuasive. ExaminingWe do not find these
215-A:15, I, anscheme, unnecessarilywe do not find RSA to bestatutory

deciding legislaturewithout that theduplicative provision. Assuming
local of OHRV trailschapter preempt regulationmeant for RSA 215-A to

land, 215-A:15, I, could, case, anon State RSA in that be understood as
preemption, delegating abilityto to towns the nonetheless toexception

Manchester,of See v. 142regulate operation Citythe OHRVs. Casico of
312, (1997); Whitcomb,N.H. 317 see also Arthur 141 N.H. at 408. As the

inattorney,commissioner of DRED stated in a letter to the town’s
OHRVs, . . . . .regulating municipalitythe of “a . could“operation”

(i.e.,the trailsregulate ancillaryactivities such as uses associated with
facilities), duringareas or rest areas and the hours which ATVspicnic

any specialcould in the and events oroperated municipality,be
commercial that exist in to the ATV trail.” That thisactivities addition

limit a town’s to act when OHRV trails areprovision may authority
created on land does not us to declare that RSA 215-­public compel chapter
A of on land. thepreempts plan private Reviewingsite review trails

whole,statutory scheme as a we remain unable to discern a clear
of intent to local of trails onlegislative preempt regulationmanifestation

atprivately-owned property. Corey, 140N.H. 428.Cf.

C. Remaining Claims

the association contends that there are sufficient facts in theFinally,
Given, however,support ruling.record to the trial court’s that we are the

intent, Whitcomb, 405,final legislativearbiter of 141 N.H. at the
sufficiency change analysis.of the facts before the trial court does not our

decline to address the remaining arguments concerning preemptionWe
defendants, DRED,by theyraised the and the association because are

nature,cursoryeither in or 149Higgins,without merit. See State v. N.H.
(2003).290, 302

Reversed and remanded.

Duggan, JJ.,Dalianis and concurred.


