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Hillsborough-southern judicial district
No. 2003-484

of MerrimackTown

v.

McCrayDavid W.
(Norman Intervenor)Carr,

Argued: 11, 2004February
21, 2004Opinion AprilIssued:

Associates, P.L.L.C., (.EdmundBoutin & Londonderryof J. Boutin on
the orally),brief and for plaintiff.the

Hollis, P.A.,& of (MorganGottesman Nashua A. Hollis on the brief
and for theorally), defendant.

(StevenP.A.,Offices,Bolton Law of Nashua A. Boltcm on the brief and
orally), for the intervenor.

DALIANIS, J. Norman Carr intervened in the case between the plaintiff,
(Town), defendant,Town of Merrimack 16,and the David onMcCray, May

J.)2003. Carr appeals the Superior (Hampsey,Court’s of aapproval
markingdocket agreement 4,between the and onTown JuneMcCray

2003, and denial ofits his motion for clarification. We affirm.
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20, 2003, a suitemployeethe Town and a Town initiatedAprilOn
selectman, relief dismissalseeking andMcCray, injunctivea Townagainst

information.of his disclosure of confidentialMcCray allegedof because
thea andMcCray agreement,entered into settlementemployeeThe and
onwithvoluntary prejudice grantedfor nonsuit wasemployee’s motion

28,2003.April
(Board)7, voted to2003, the Board Selectmen for the TownMayOn of

fullandagainst McCrayaction and authorizedpending litigationcease all
All five of Board werelegalof bills. members theMcCray’spayment

votes, ofthree oneproposal supported byfor the the wasvote:present
thetwo fromremainingThe members abstainedMcCray’s.waswhich

case,Carr, abstainingthe in was one of the members.intervenor thisvote.
withmarking agreementa docketMcCray signedThe Town and

12, 16 theMay May respectively. Mayon 9 and On(agreement)prejudice
the court. hour laterApproximatelywas filed in oneagreement superior

thein matter he thatmoved to intervene the because believedCarr
invalid, restrainingan exsought parte temporaryand heBoard’s vote was

thelegal byof fees andMcCray’s expensesprohibiting paymentorder
parteCarr to intervene and issued the expermittedTown. The trial court

order.restrainingtemporary
superior by approving agreementthe court erred thearguesCarr that

4, 2003, hisby denyingthe and on June andMcCraybetween Town
the and for or clarification.agreementmotions to strike reconsideration

could of the case sincesuperior disposecontends that the court notCarr
agreement.the to theparties agreedtwo of threeonly

NoParty.follows: “Neither No Costs.agreement providedThe as
the ofNo Fees. No Further Claims for Same CauseAttorneys’Interest.

“neither docketWith This is known as aPrejudice.” party”Action.
docket “contain some unusualmarking. party” markingsUnless “neither

material, Markings approvedfor Docket are not reviewed orStipulations
theis on them. The clerk makessimplythe court and no order enteredby

the case is from the date of theentry required, stipulationsand terminated
WlEBUSCH,R.their terms.” 5 NEW HAMPSHIREin accordance with

(1998).34.09,Practice, § at 113Civil Practice and Procedure

after Town anddid file his motion to intervene until theCarr not
the“neither docket withparty” markinghad filed their standardMcCray

The and had reached an authorized settlementMcCraycourt. Town
byhave held to be enforceable “whether madelongwhich weagreement,

courthouse,offices, in the steps.”in the or on courthouseattorneys their
(1990);(Lundstrom) Lundstrom, 161, 164 see alsov. 133 N.H.Bock
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(1947).Burtman, 412, Thus,Burtman v. 94 N.H. 415 alreadythe case was
terminated when Carr filed his motion to intervene. hisAccordingly,
motion was untimely and the trial court erred in himmaking partya to the
case; thus, the trial court did not need agreementCarr’s to closeproperly
the case.

Even assuming however,Carr’s intervention timely proper,was and the
trial court’s decision to his motiondeny to strike the docket ismarking
sustainable. Carr thatargues the vote to terminate litigationBoard’s the
against McCray was invalid because McCray in the voteparticipated
despite Therefore,his conflict of contends,interest. Carr the stipulation
for docket markings as a result of the vote is also void.

judicial“A or quasi-judicial act may be voided because of a conflict of
interest, but an legislativeadministrative or act need not be invalidated if

conflictingthe interest did not determine the outcome.” Appeal Cityof of
Keene, 797, (1997) omitted).141 N.H. 800 (quotation The vote onBoard’s

7, 2003,May not a judicial act,was or quasi-judicial but rather an
administrative act. See id. at 799-800. Whether or not had aMcCray

interest,conflict of participationhis did not determine the outcome of the
Board’s vote. Three votes were cast in offavor theterminating litigation
against McCray. No vote was cast to continue the litigation; McCray’shad

counted,vote not the to ceaseproposal wouldlitigation still have passed by
two votes. So long as a ofmajority the board is present, only a ofmajority
the votes actually cast is necessary to an action.support See theOpinion of
Justices, 530, (1953).98 N.H. 532 Board,That ofmembers the including
Caw, chose to abstain from voting does not defeat the action of the

ofmajority Thus,those who voted. See id. assuming without thatdeciding
McCray had a conflict of interest and should not have in theparticipated

vote,Board’s the May 7 vote to pendingcease all action and litigation
against McCray and authorize legal is, nonetheless,fees valid.

Carr next argues that the trial court erred by denying his motion for
clarification as to whether the temporary restraining order had been
dissolved. Unless extended by the court and absent consent of the
opposing party, an ex parte temporary restraining order automatically

Super.expires within ten afterdays 161(a).issuance. See Ct. R. Carr
contends that the temporary restraining order was converted into a
preliminary injunction when the “agreedTown to hold the matter of
payment of [legal expenses] in advance until a[sic] on thehearing merits
or further order.” By toagreeing withhold the payment of legal expenses
the Town did not consent to extending the ex parte temporary restraining
order. Nor did the trial court issue an order extending the temporary
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order; thus, days.ten Aexpired preliminaryit had afterrestraining
inwas issued because the Town’sinjunction acquiescencenever

unnecessary.injunctionmade the need for such anwithholding payment

approvingthat the trial court’s order the docketFinally, arguesCarr
itand motion for clarification was insufficient becausemarking denying his

“withoutmarking agreementmotion to strike the docketdenied his
however,sufficient,comment, clarification, The order wasexplanation.”or

underof fact or of lawparty requested findings rulingsneitherbecause
(1982).(1997). State, 587, 590122 N.H.HardyRSA 491:15 See v.

Affirmed.

Duggan, JJ.,Broderick, C.J., and concurred.and Nadeau
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