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(Susan McGinnis, assistantHeed, P.attorney generalPeter W.
for the State.orally),on the brief andattorney general,

defender, Concord, theof onRothstein, deputy appellatechiefDavid M.
orally, for the defendant.brief and

adefendant, Wellington, by jurywas convictedDalianis, The JamesJ.
632-A:2,assault, RSAseefelonious sexualaggravatedof six counts of I©

assault, see RSA 632-1999), of felonious sexual(1996), one count(Supp.II
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lewdness,A:3, (1996),III and one count of indecent and see RSAexposure
11(a) 1999).645:1, the Trial CourtarguesThe defendant that(Supp.

J.) (1)(McGuire, experterred to award him funds to hire anby: refusing
(2)counsel;to defense andsuggestibilityon child witness consult with

him evidence to demonstrate therefusing tendingto allow to introduce
knowledge.victim’s sexual We affirm.

time,victim,The female at the first met the defendanteight-year-oldan
in he the mother into a newMay helped2001 when victim’s move

The defendant continued to have contact with the victim andapartment.
2001,Augusther mother the church all attended and in latethrough they

the defendant volunteered to mentor the victim. The victim’s mother
agreed Throughoutto let the defendant time the victim.spend with

swimmingand the defendant took the atAugust early September victim
Lake and on her to house. that time theDuringWebster occasion took his

they swimming.defendant touched the victim’s area while weregenital
occasion, house,On one while at the defendant’s the victim asked the

defendant The told that“where babies come from.” defendant the victim it
too Heexplainwas hard to and that he would show her. took off his clothes

and had the victim take off her He ofgot topclothes. next on the victim on
area,his bed and penis genitaltouched his to her but said that he could not

show her his not fitpenis vagina. putbecause would into her He then his
mouth on her hergenital genitalarea and touched area with his hand.

masturbated, ejaculatedAfter that he her thewipedonto and semen off
with a towel. Then he his inside herpaper placed penis mouth.

11, 2001,evening SeptemberOn the of the mother went to avictim’s
meeting babysitand left the defendant to the victim and her friend. After

home,gonethe friend had the defendant down the victim’spulled pants
later,and underwear and his mouth on her area. Nine onput genital days

20, the victim her motherSeptember happened.told what had The victim’s
mother contacted the police.

Sergeant Norman Ashburn of the Franklin Police Department
spoke brieflyand with the victim and her mother. tookresponded Ashburn

them to the stationpolice they brieflywhere met with Officer Nancy
Neither Hicks nor Ashburn had significant experience interviewingHicks.

24,children. On September Anne Pennock of the HampshireNew Division
Children,for Youth and Families met with Hicks together theyand

interviewed Thethe victim. interview was andvideotaped lasted between
forty-five minutes and an hour.

trial,Prior to the adefendant filed motion for otherservices than
counsel, (2001),to RSApursuant 604-A:6 “funds in the amountseeking of
$2,000 for the ofpurpose consulting Phillipwith Dr. an inEsplín, expert
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The trialinterviewing techniques.”the area of child andsuggestibility
reconsideration, which thesoughtcourt denied the motion. The defendant

court denied.
himThe that the trial court erred when it deniedarguesdefendant first
thethe to consult Dr. for a review ofnecessary Esplínfunds with

memorymaterial and an as to whether falsediscovery opinion
aoccurred. The defendant contends that he madeimplantation may have

orengaged improperthat the interviewers inshowingsufficient
rightsand he claims violations of hissuggestive interviewing techniques,

CONST, 15;trial, I, art.pt.to due a fair and N.H.process, equal protection.
Const, V, VI,U.S. amends. XIV.

Hampshirefirst address the defendant’s claims under the NewWe
Ball, 124Constitution, only.cite federal for State v.opinions guidanceand

(1983).226, 231-33N.H.

equal protection,of whether a defendant has invokedRegardless
to toprocess, rightfundamental fairness for due or the servicesnecessary

accesseffectively, indigenthis counsel to assist him an defendant’senable
the discretion of the court.to has been said to lie within soundexperts

(1985).112, 115 To a favorableState v. 127 N.H. warrantCampbell,
discretion, generalit not to in orenough merely allegeexercise of that is

Rather,services would be Id. aconclusory expert helpful.terms that
defendant must reference to the facts and circumstancesbydemonstrate

tonecessaryof his case that the assistance he seeks is ensureparticular
by attorneys.effective of his defense his Id.preparation

discretion,exercise of thatsuccessfullyTo establish an unsustainable
convincingdemonstrate clear andbyon the defendant mustappeal,
showingthe court included a ofrequest completeevidence that his to as

him,could be of and that thenecessity expectedfor the desired services as
Stow,him at trial. v. 136substantially prejudiceddenial of funds State

295, (2001);598, (1993); Lambert, 296N.H. 605 see also State v. 147 N.H.
127N.H. at 117.Campbell,

explorefor services other than counsel toThe defendant filed a motion
interviewstechniques employed duringthe that werepossibility improper

(1) the initial between the victim andof the victim because: interviews
(2)recorded; and“leading questionsAshburn and Hicks were not

(3)used”; and “the child was not asked aboutdrawingsanatomical were
of The defendant cited ourher of instances abuse.”priormemories

area, Sargent,in this see State v. 144 N.H.approval expert testimonyof
(1999). that, Dr.103, consulting Esplín,He also “if after with105 stated
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matter,in thisDr. at a trialEsplínto callnecessaryfeels that it iscounsel
funds.”this court for additionalpetitionwill thencounsel

ruled:the trial courtmotion for fundsIn the initialdenying

isDr. servicesdefendant, Esplin’sthe value ofto theAccording
whether,andof statementsreliability [the victim’s]theexploreto
memoryfalseinterviewing techniques,of improperbecause

thereviewingoccurred ---- Afterhaveimplantation may
theevidence, Court finds thattheand other relevantvideotape

interviewing techniquesthat improperhas not showndefendant
testimonythus, of Dr.used, Esplin’sthe valueprobableandwere

minimal.is

anfinding constitutedthat the trial court’sarguesdefendantThe
specifiche topointedbecauseexercise of discretionunsustainable

144 N.H.Sargent,In State v.techniques.interviewimproperofexamples
to interviewtechniquesand used106, protocolsthat “the properwe heldat
We did nottestimony.forsubject expertis achild victim witnesses”
witness,a norhowever, court funds for suchprovide“that the trialrequire,

involvingcalled in all caseswitnesses beexpertmandate that suchdid [we]
2002).(Ga.State, 700, App.706 Ct.560 S.E.2dv.Cupechild victims.”

bydemonstratingburden ofcase, has not met hisIn the defendantthis
for authorization to obtainrequestthat hisconvincing evidenceclear and

ofshowingacompleteincluded asexpenseatexpert publicservices
127N.H. at 117.Campbell,of him. Seeexpectedas could then benecessity

court, throughto the trialmerelyhe outrequest, pointedAt the time of his
improperthat a fewhearings,his motionduringmotions andhis

the interview withoutduringmay employedhave beentechniques
affect his case.woulddemonstrating improper techniqueshow those

that tookexchanges placeto severalpointedthe defendantSpecifically,
following:is theexchangerecorded interview. One suchduring the

make and onbabyme on how to awaysVictim: Well he showed
how to ...

picture?if to theyou pointedAnne: Would it be easier

Victim: Yes.

Okay.Anne:

(circles vaginain there? He tried um ...girlVictim: Is there a
figures)and maleand draws a line between female
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Officer tryHicks: What did he to do with inpenis yourhis
vagina?

Victim: He tried to show me how men and baby.women made a

Anne: Yeah?

Victim: Uh huh.

Officer Hicks: But what did he do with his inpenis your vagina?

Victim: he inreally goWell didn’t but he tried to show me with it.
(unclear)They were andreally then he showed me how they

could have it but not a baby by usinghave not that.

bothAlthough questions byasked Officer Hicks leading,were because
stated,at no point had the victim to theprior questions, that the defendant

had put penishis in her we are notvagina, persuaded that such questions
instance,had any impact upon his case. In each the victim did not respond

the answer suggested by rather,with Officer Hicks’ questions; gaveshe
her own theindependent version of events. The defendant pointed onlyto
three other in his andexcerpts duringmotions his motions Afterhearings.
reviewing interview,the andvideotape transcript of the findwe those
three excerpts equallyto be unpersuasive.

The pointeddefendant also out that the interviewers used anatomical
drawings, but he failed to to the court how thatpresent mayuse have
affected his case. See 127Campbell, Additionally,N.H. 115. the defendant

topointed gamea of that was“hangman” played by the andinterviewers
the victim at the end of the interview. While under some circumstances the
use of a game could be an effortinappropriate cajoleto a child into giving

responses,favorable in this case the child spontaneously thebrought up
notion of the Atplaying game. pointno did the interviewers thatindicate
playing gamethe was contingent upon her answers to the questions, nor

theydid ever to use the inattempt game to aid the interview.

The analysissame holds for the defendant’s reference to the fact that
several prior interviews were unrecorded and his claim that the
interviewers failed to ask the child her prior history.about sexual In all
instances, defendant,the while citing examples of possible improper

how,interview techniques, failed to outpoint under the facts and
case,circumstances of his techniques,those if theimproper, affected

victim’s answers so that an expert necessarywas to ensure effective
ofpreparation his case. See id. We find that at the time the defendant

services,requested authorization to obtain the heexpert failed to make as
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him;ofexpectedcould then have beennecessitya of asshowingcomplete
the funds heto the defendanttherefore, grantcourt’s decision notthe trial

117;Id. atexercise of discretion.a sustainableexpertfor an wassought
Stow, 136N.H. at 605.

his counsel wasexpert,access to anThe defendant that withoutargues
effect, allegedlytheseany,ifshowingmake a as to whatunable to

While wehave had his case.techniques may uponinterviewimproper
will find beforeexpertindicate what ancounsel toexpectcannot defense

it, to therequireto find it is reasonablehad a chanceexpertthe has
that angeneral hope expertbeyondto articulate some basisdefendant

at 118.Under the127 N.H.preparation. Campbell,in trialmight helpfulbe
case, the citedincluding specific examplesof thisand circumstancesfacts

answers were adefendant, no that the victim’sto the we see evidenceby
orleading questionsbe attributed toof that couldany suggestibilityresult

pointThe defendant must to someallegedly improper techniques.other
existence, would tend toevidence, from mere for its whichhopeaside

and, in thistechnique,effect of an interviewimproperindicate a causative
case, satisfyhe failed to that burden.

no greater protectionThe Federal Constitution offers the defendant
Seethe Constitution under these circumstances. Williamsthan does State

(4th 605;Martin, 1021, 1980); Stow, N.H. at618 F.2d 1026 Cir. 136v.
result underat 115. we reach the sameCampbell, Accordingly,127 N.H.

Federal as we do under the State Constitution.the Constitution
tending toappealThe defendant’s second issue on concerns evidence

In tovictim on occasions. orderpriordemonstrate that the masturbated
evidence, the held a Howardadmissibilitydetermine the of such trial court

(1981).Howard, theAlthough findingSee State v. 121 N.H. 53hearing.
allegedshe atprior knowledgeevidence of her sexual because“probative

made her masturbate in frontthe time of the disclosure that the defendant
in her the trial court denied theput finger vagina,”of him and her own

the to make use of or into the incidentopportunity inquiredefendant
trustworthyit found that “sufficient evidence” had not beenbecause

The from theonlyto it at that time. evidence was a statementpresented
babysittermother that a had told her that the victim had masturbated.

trustworthyThe defendant that he sufficient evidenceargues presented
that, evidence,and even if he were not allowed to introduce such he should

heinquirehave been allowed to about it on cross-examination because had
occurred,“good-faith ability provea basis to believe the conduct and an to

the factual thepredicate underlying inquiry.”
Howard,In the would therecognized “average juror perceivewe that

Howard,as a sexual innocent.” 121 N.H. ataverage twelve-year-old girl
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In61. order to counter that we held that “a defendant must beperception,
show, conduct,byafforded the to incidents of sexualopportunity specific

ability statutory rapethat the has the and to contrive aexperience[victim]
charge against him.” Id.

A trial the or thecourt’s determination about introduction of evidence
of is a the court andscope cross-examination matter of discretion for will

not be overturned an exercise of such discretion.absent unsustainable
Berrocales, 647, (1996); Ellsworth,State v. 140 N.H. 649 State v. 142 N.H.
(1998).710, discretion,720 To establish an unsustainable exercise of the

defendant must demonstrate that the trial court’s wasruling clearly
Berrocales,untenable or unreasonable to the of his case. 140prejudice

N.H. at 649.

circumstances, admissible,In both to be the defendant must
that the thespecific prior allegationdemonstrate details of are probative

of the assertion that the victim had of theindependent knowledge sexual
Berrocales, 649;activity charged.with which the defendant is 140 N.H. at

Ellsworth, case,142 InN.H. at 720-21. this the trial court’s determination
to thedisallow introduction of such evidence did not constitute an

mayunsustainable exercise of discretion because the fact that the victim
have on occasions was not ofprior probative independentmasturbated
knowledge activityof the sexual with which the defendant was charged.

Affirmed.

Broderick, C.J., Duggan, JJ.,and Nadeau and concurred.
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