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In light holding,of our we thatconclude the trial court did not err in
denying the to quashdefendant’s motion the pattern indictments.
Accordingly, we affirm.

Affirmed.

DUGGAN, JJ., concurred; HORTON, J., retired,ÜALIANIS and specially
assigned 490:3,under RSA concurred.
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J.)(Lewis,of the CourtSuperior upholding Hampshireorders New
(DOL)Department rulingsof Labor that it owed the R.J.employees,

and George Cooley, unpaidGuarnaccia commissions and liquidated
damages. We affirm in reverse in and remand.part, part,

The DOL following findingsmade the of fact which are onundisputed
CooleyGuarnaccia and worked as sales for theappeal. regional managers

until inthey February 2002. theirplaintiff resigned During employment,
their commission structure was set forth in a Letter of Understanding
(Letter).

the resignation,At time of his Guarnaccia had sold twelve modular
homes, which varying stages delivery.were in of manufacture and

toSubsequent his two the twelve orders were Ofresignation, of cancelled.
sold,heremainingthe ten homes had one the propertywas of Donahue

Realty Cooley twenty-two homes,Trust. had secured orders for which the
had the timeplaintiff accepted, resignation.at of his

CooleyGuarnaccia and filed separate wage claims with the DOL in
2002,February that the failedalleging plaintiff payto them their

275:43,1 (1999),bycommissions as RSA andrequired that the wasplaintiff
(1999).275:44,also liable for toliquidated damages pursuant RSA IV

$25,876.40Following a hearing, Guarnaccia was awarded in commissions
$23,197.70 $41,232.92and in wasliquidated damages. Cooley awarded in

$41,232.92 damages.commissions and in liquidated
The plaintiff bothappealed superiordecisions. The court theupheld

DOL’s decision to liquidatedaward commissions and butdamages,
lowered the awards due to each employee.

1)On appeal, arguesthe that the erredplaintiff orderingcourt in: that
commissions were earned on homes that were delivered and afterpaid for

2)resignations;Guarnaccia’s and Cooley’s including the sale of a home
by Realtyowned Donahue Trust when calculating Guarnaccia’s

3)commissions; excluding evidence of volume-based whendiscounts
4)commissions;calculating Cooley’s and awarding liquidated Wedamages.

each argumentsaddress of the inplaintiffs turn.
“We will superioraffirm the court’s findings theyfactual unless are

unsupported by the evidence and we will affirm the superior legalcourt’s
rulings theyunless are erroneous as a ofmatter law.” Richmond v.
Hutchinson, 749, 751(2003).149 N.H.

I. CommissionsEarned

The plaintiff first contends that the court erred in thatordering
commissions were earned on homes delivered and thepaid for after
employees law,had resigned. Specifically, it that as a anargues matter of
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closed,” to salesas opposedonis entitled to commissions sales“employee
142Galloway v. Chicago-Soft,an otherwise.agreementabsentpending,

added).(1998) argues that because752, plaintiffThe(emphasis757N.H.
partiesof thepracticeof the Letter and thelanguagethe plainboth

“only whenwere earnedsales and commissionsindicate that were closed
builder, owners’to set on the homehome delivered thethe modular was

full,” areemployeesin thepaidand New Homes wasEnglandproperty,
accepted,that were merelyon salestherefore not entitled to commissions

aclosed, that asresignation. employees respondThepriornot to theirbut
law, theythe solicitedthey commissions when ordersmatter of earned

id.by the See at 756.accepted plaintiff.were

here. Inruling Chicago-Soft governsThe that our inparties agree
case, that, on a commissionemployedstated “agenerally, personthat we

the order isentitled to his commission whenbasis to solicit sales orders is
not affectedhis The entitlement to commissions isby employer.accepted

theydelayedbe until afterpayment mayfact that for those ordersby the
omitted). Although in asChicago-Soft,Id.shipped.” (quotationhave been

to“employeethe that an is entitledpointed byout we statedplaintiff,
757,closed,” 142 theon N.H. atChicago-Soft,commissions sales

clear synonymousof the makes that closed sales areopinionremainder
Moreover, of uponan the cases whichacceptedwith orders. examination

employer’sour standard in indicates that theChicago-Softwe based
sale; are thosependingof an order closure of the salesacceptance signals

yet those to be theaccepted, yet pursuant employer’sto be not “closed” to
& Corp.See Vector v. 431 N.E.2dEngineering Mfg. Pequet,standards.

(Ind. 234,503, 1982); Co.,Chain504-05 Ct. Oken v. National 424A.2dApp.
(R.I.1981).235

In further begeneral maywe stated that ruleChicago-Soft, “[t]his
theby by byaltered a written the or the conduct ofagreement parties

parties compensationwThich demonstrates a different scheme.”dearly
omitted).142Chicago-Soft, (quotationN.H. at 756-57 If the employer

for differently,“intends commissions to be calculated either the contract
or the acts alanguage employer’s unambiguouslymust demonstrate

us, then,questionfrom the rule.” Id. at Thedeparture general 757. before
is inwhether either the set forth the Letter or thecompensation schedule
plaintiffs acts demonstrate from ruleclearly generala deviation the
articulated in do not do.Chicago-Soft,. theyWe 1 lieve

states,The in “ThebyLetter thesigned employees part:relevant
(threecommission will Netpercent)be 3%% and one-half of the
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any followingPrice ... unless one of the has notBuilder/Dealer
then ofhappened,” requirementsand sets forth a list that must be met in

list,order the full At the theto earn commission. end of that Letter
If of theby stating: anyconcludes “Note: above are notresponsibilities

(Yz%)met, a of willperfee of one-half one contract be deductedpercent
manager’sfrom the sales commission—Commissions are credited to [the

sales account when contract and terms are inmanager’s paid full!”
theNothing plain languagein the of Letter demonstrates thatclearly
otherany plaintiffcommissions are earned at time than when the accepts

id.,order,the explicitlysee nor does the Letter state that regional sales
managers will “be divested of entitlement to commission virtueany by of

Id.; Motors, Inc.,termination.” see Diana v. 304[their] also Burnside A.2d
222, 224(Conn. 1973).C.P.

plaintiff that theAlthough argues plain meaningthe of the final
sentence of the Letter indicates that commissions earned when theare

full,the inhome is set and account is we The Letterpaid disagree. states
only fullythat commissions are when the is paid.credited contract While

“earned,”the that meansplaintiff argues equally plausible,“credited” it is
as the that is withemployees allege, synonymous “payable,”“credited”

commissionsaffecting when are out.thereby only to be Given thatpaid
“the contract to theparties reasonably disagreeto the could as ofmeaning

sentencelanguage,”[this contractual] the final of the Letter is ambiguous,
137, (2001),N.A.P.P. v. 147Realty Enterprises,Trust CC N.H. 139 and

therefore not “unambiguously departuredoes demonstrate a from the
general 142 atChicago-Soft,rule.” N.H. 757. If the desired toplaintiff
make regional managers’ dependent uponsales commissions ofcompletion
the including delivery, andshipment, payment could havesale— —“it
provided unambiguousfor such a in clear andcontingency language.”
Oken, 235-36; Motors,424A.2d at see A.2d at 224.also Burnside 304

Moreover, nothing in the one-half of one percent provisionreduction
alters the rule articulated ingeneral Chicago-Soft. plainThe ofmeaning

provisionthe clear to satisfy requirementsmakes that failure the specific
set forth in Letter does frompreclude vesting,the not commissions but

the tomerely fully-earned percent.reduces otherwise commission three
assert,As the for toemployees provision meaning, rightthis have the to

earn the three one-half commissionpercent alreadyand must have vested.
provisionTo hold renders the penalty surplusage.otherwise mere

nothingconcluded that in the Letter altersHaving when
earned, plaintiffscommissions were we next examine whether the acts

unambiguously demonstrated that commissions were earned at some time
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than when accepted. Chicago-Soft,other orders were See 142 N.H. at 757.
the ruleAlthough plaintiff argues general bythat its conduct altered the

to the sale the mere of therequiring “manage beyondsalesmen submission
order to the is Thepurchase completed,” disagree.assure that sale we

mere of post-acceptance responsibilities unambiguouslyexistence does not
are atdemonstrate that commissions earned some time other than when

orders are in ofaccepted. Especially light provision penalizingthe Letter’s
satisfyfailure to those existence ofrequirements, the further

is torequirements departalone insufficient from the rule ofgeneral
Ch'icago-Sofl.

plaintiffs “long-standing practiceThe of commissions ...paying
following likewise fails to demonstrate adelivery” unambiguously
departure from the rule.general evidence is not indicative”clearly“[S]uch
of whether agreement wherebyan existed the earnedemployees
commissions at some time other than were accepted bywhen orders the
company. plaintiffs practice mayId. at 758.The merely delayhave been to

which,payment, above,as stated does not affect the entitlement to
commissions. Id. at 756.

Finally, persuaded bywe are not the cases plaintiffout-of-state that the
Theycites. neither rely upon nor examine the standard weChicago-Soft

utilize, and, thus, adoptwe decline to their reasoning here.
Because we find that in thenothing Letter or the parties’ conduct alters

generalthe rule in weChicago-Soft, conclude that the trial court did not
err in theupholding DOL’s decision to award commissions.

Guarnaccia,’sA. Commission

plaintiffThe next contends that if commissions,Guarnaccia is entitled to
the court in awardingerred a commission for his of a bysale home owned

(trust).Donahue Realty Trust The plaintiff asserts that by including the
sale,home’s the trial court impermissibly pierced the corporate veil. To

the contrary, Guarnaccia argues that evidence exists to thesupport DOL’s
conclusion that the plaintiff owed him a on thatcommission sale.

itAlthough thatappears Dan Donahue was the of thepresident plaintiff,
Homes, Inc.,New England as trust,well as oftrustee the we disagree with

the plaintiffs characterization that the superior piercedcourt the
corporate veil. When pierce veil,courts the corporate they “assess

liabilityindividual where the owners have used the corporate identity to
promote injustice or fraud.” Norwood Group 722,v. 149Phillips, N.H. 724
(2003). They “disregard the fiction that corporationthe is ofindependent
its stockholders and treat the stockholders as the corporation’s ‘alter
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court did not holdhere. The superiorresult occurredegos.’” Id. No such
Homes, liable forDonahue, individuallyEnglandof NewpresidentDan

Rather, toevidence in the recordit foundGuamaccia’s commissions.
of thesold the home on behalffinding that Guarnacciathe DOL’ssupport

review, onlyneedstandard of wethe trust. Pursuant to ourplaintiff, not
Richmond, N.H.See 149finding.thissupportsask whether the evidence

does.at 751. that itWe believe

aarbitration, why seekingasked he waswhenDuring the
trust,the Guarnacciabyof the home ownedcommission for the sale

testified that:

Dan was toplanningandpremises,this model on thehad[W]e
had to rid of thegetto the ... area and weexpansiondo some

home, if we could sellDan asked if all of us salesmenandmodel
builders____So my steppedof buildersonemyit. So I contacted

it,payin and Dan forforward, a deal to comegreatand struck
did, he Dan a check----gaveand he and

me when the housepayto me that he would... Dan had stated
delivered____was

aby awardingthe trial court erredcannot conclude thatConsequently, we
the trust.byof the home ownedto Guarnaccia for the salecommission

B. CommissionsCooley’s

toCooleythat if is entitledthe contentionplaintiffsWe next address
of discountscommissions, in evidence volumeexcludingthe court erred

that theSpecifically, plaintiff arguesthewhen his commissions.calculating
28, 2002, forAugustto hold the record untilagreed openofficer“hearing

forthe discounts applieda schedule ofsubmittingthe sole ofpurpose
30,1, through Aprilof 2001year Maythe fiscalduringhomes delivered

Homes submittedEnglandcourt found that “New2002.” Because the
last DOLonly after thediscount] amountrespectingevidence volume[the

ended,” Cooley’sto reduceand thus refusedhearing session had
schedule, thethe commissionin accordance withbycommissions $277

court erred.that the trialplaintiff argues
allege or contend that thishe “does notargues althoughthatCooley

intentionally injectedwas intoarithmetic mistake ...minor and modest
... [he]or counselby Employer Employer’srecordthe administrative

a wound”mistake was self-inflicted... that this trivialdoes contend
“confusingthe andupon plaintiffsactions. Basedcaused theby plaintiffs
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‘Arithmeticunhelpful Stipulation,”’ Cooley asks us to find that the plaintiff
rightwaived its to thecomplain about mistake.

record,Based upon our review of the we that trialconclude the
court’s isruling supported bynot the evidence. id.See The arbitration
transcript thatexpressly hearingstates the officer held the record open
for one weekapproximately following daythe final of the arbitration

for thespecifically concerningsubmission of evidence volume discounts.
The record further reflects that the volume-discount schedule was filed

to theprior by hearingdeadline set the officer. Consequently, the court
erred in thatruling the record had and in refusingclosed to consider the
volume discount calculatingwhen Cooley’scommissions.

In characterizing mistake,”the court’s action anas “arithmetic we note
that Cooley to concede thatappears was, fact,the court’s calculation in

Moreover, claim,erroneous. Cooley’swe find remaining plaintiffthat the
caused the error and thus waived torightits to *beappeal, without merit
and to no 321,warrant further discussion. VogelSee v. 137Vogel, N.H. 322
(1993). Accordingly, we remand for the court to reduce the award to
Cooley by the ofappropriate amount volume discount.

II. Liquidated Damages

Finally, the plaintiff contends that the superior court erred in awarding
liquidated damages. In support contention,of this plaintiffthe argues that
the record is devoid of any evidence that it “willfullyacted and without
good cause” in withholding wages statutory prerequisites for—the
awarding liquidated 275:44,damages. Rather,RSA IV. it itargues that
“has maintained a ‘bona fide belief that it obligatedis not to ...pay
commissions” based upon Letter,the of thelanguage its custom with
regard commissions,to the nature of its industry generally, and the

ofrulings other denyingcourts such awards.
The employees point to a upon court,list of facts relied theby including

the DOL’s finding that previously employeesfired received commissions
on sales in fullpaid subsequent termination,to their to theirsupport claim
that plaintiffthe acted willfully goodand without in withholdingcause
wages. They request wethat remand with instructions to attorney’saward
fees.

IV,275:44,Pursuant to RSA “If employer willfullyan and without
good cause fails to anpay employee wages as required under ... this
section, such employer shall additionallybe employeeliable to the for
liquidated damages.” We have construed “willfully and without good
cause” to mean “voluntarily, with thatknowledge wagesthe are owed and
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Nashua Indus.to them.” Chisholm v. Ultimaability payfinancialdespite
(2003) omitted); Ives v.141, see also(quotation146150 N.H.Corp.,

(1985). however,act,796, A willfulSubaru, Inc., 802126 N.H.Manchester
on the basis of a mistakean act committed“an accident ordoes not include

omitted). “Thus, noRichmond, (quotationat 751149 N.H.of fact.”
pay wagesrefusal toan employer’sare available whendamagesliquidated

to them.” Id.obligated payhe is notfide thatbona beliefuponis based
omitted).(quotation

erred as a matter ofcase, that the courtwe concludeIn the instant
withholdingforhad no bona fide beliefplaintiffthat thefindinglaw in
that, aclaim “asChisholm, employer’swith andisagreedweInwages.

the existencelaw, regardingis a legitimate disputewhere therematter of
to actedcontract, be found havecannotemployeranof an enforceable

Chisholm, 150withholding wages.cause” ingoodwithoutwillfully and
case, however, in largewas predicatedin thatruling145-46. OurN.H. at

thefinding employera thatsupportedevidencethe fact that thepart upon
in thecontract was unenforceablefaith that thegoodnot have a beliefdid

Here,Richmond, at146; 149 N.H. 752. basedalsoplace. Id. at seefirst
legitimatethere aLetter, we conclude that wasin theambiguitytheupon

to beginthewages employeesowed toplaintiffto whether theasdispute
havelaw, could notplaintiffmatter of theas aConsequently,with.

inunlike thewages; employerwithheldwithout cause”“willfully goodand
owed.no commissions werefide belief thatChisholm, it had a bona
in theultimately resolvedwagesof for wasliabilitythe issueAlthough

thefavor, regarding whetherdispositivethat result notisemployees’
no were owed.wagesfaith belief thatgoodhad aplaintiff

tocommissionssubsequently paidfact that theFinally, plaintiffthe
itthatsupportnot the conclusionthat it had fired doesother employees

made a businessplaintiffcase. Thewages in the instantwillfully withheld
counsel, to thatwages employeestodecision, paythe advice ofuponbased

termination claims.wrongfulagainstin an to protectit had fired effort
thecase in whichto the instantwholly inapplicableThat decision is

suggestsandplaintiff,of thevoluntarily quit employtheemployees
owed,that werewagesfide beliefthe bonaplaintiffsaboutnothing

in the Letter.given ambiguitytheespecially
law, we thea matter of declinecourt erred asconcluded that theHaving

SoundWright’sof Potvin v.holdingto theadoptinvitationemployees’
goodan lackedemployerthatfindingturns on a factualwhichGallery,
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employees.faith for to tofailing pay wages Wright’sPotvin v. Sound
Inc., (La. 1990).623,Gallery, 568 So. 2d 627-28 Ct. App.

pari;in inpart; reversed and remanded.Affirmed

Broderick, C.J., Nadeau, Duggan, JJ.,and andDalianis concurred.
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