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Hampshirethe Newbyissuedpermitthat thecontendThe plaintiffs
ofdispositiveBoard isWetlandsServicesEnvironmentalofDepartment

The permit8.5.of subsectionrequirementsthethey satisfiedwhether
8.5of subsectionthe requirementsthatalone, however, provedoes not

proposedof theimpactthenot addressit doessincehave been satisfied
noted,correctly “[A]trial courtAs thebuffer.on the wetlandsconstruction

rules formore restrictivecreatingfromestoppedis notmunicipality
Board.”by therequired [Wetlands]thosethanwetlands issues

of theefficacyconstitutionality andalso attack theThe plaintiffs
thatordinancewith theHowever, complianceplaintiffs’it is theordinance.

courtThe trialthe ordinance.case, validitythe ofin this notat issueis
BoardPlanningthebydiscussed and decidedissuefound that the “sole

certainin or aroundroadwaypavedof athe installationwas whether
underwas permittedsubdivisionplaintiffs’ proposedon thewetlands

theTherefore, plaintiffs’decline to addresswe8.5.”[subsection]
not before thethat wereraise issuestheyto the extentarguments

Trusteesv. BoardMedicalHosp.See Exeterplanning board. ofofStaff
(2002).492,Resources, N.H. 499148Exeter Health

Reversed.

Duggan Galway, JJ.,Dalianis, concurred.Nadeau, and

Merrimack
2003-254No.

HampshireThe State of New

v.

SleeperLawrence

5, 2004FebruaryArgued:
16, 2004Opinion AprilIssued:



726

(Nicholas Cort,Heed, attorneyPeter W. attorney general assistant
orally),on the brief for thegeneral, and State.

Johnson, defender, Concord,M. chief ofChristopher appellate on the
and fororally,brief the defendant.

defendant,NADEAU, trial,a juryJ. the LawrenceFollowing Sleeper,
assault, 632-A:3,was convicted on two counts of felonious sexual see RSA

II, (1996),III patternand four counts of felonious sexualaggravated
assault, (1996).632-A:2, III bysee RSA He a decision theappeals Superior

J.) to(Fitzgerald, pretrial quashCourt his motion the fourdenying pattern
indictments. We affirm.

1997,The the facts. Injury followingcould have found relevant S.R. met
time,the defendant. At that she was ten or elevenapproximately years old.

him,after himmeeting accompanySoon she was invited to on a motorcycle
to the onride White Mountains. With her father’s S.R. wentpermission,

ride. theDuring trip, stoppedthe the return defendant the andmotorcycle
father,her didtouched S.R.’s breasts beneath shirt. She not tell her

she “didn’t he would As abecause think believe result of this[her].”
incident, the defendant with count ofchargedwas one felonious sexual

632-A:3,assault. See RSA III.
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defendant. S.R.friends with thetime, became closeS.R.’s fatherOver
theyhome shared.mother at thehim and histime withbegan spending

friend, K.H.hervisits, brought alongher S.R. sometimesDuring
2000,Januaryin S.R. andmotherdeath of the defendant’sFollowing the

March, theInhome on weekends.at the defendant’sbegan sleepingK.H.
their visits.girls duringon bothoral sexperformingdefendant started

2000, the defendantthe ofduring summerperiodfor a two-monthExcept
othereveryat leaston S.R. and K.H.oral sexperformingcontinued

patternresulted in twoof 2001. These incidentsuntil the summerweekend
for the assaultssexualfelonious assault —oneaggravatedcounts of

632-A:2,TILgirl.each See RSAagainstcommitted
oralbegandefendant performingthree months after theApproximately

with them. S.R. testifiedhe in intercoursegirls, engagedsex on the sexual
her at oncehad intercourse with leastat trial that the defendant sexual

defendantmonth, K.H. testified that theyear.each over the course of a
togaveon one occasion. These events risehad sexual intercourse with her

actsfelonious sexual assault foraggravatedone count ofpattern
S.R., 632-A:2,III, of felonioussee RSA and one countperpetrated against

K.H., 632~A:3,see RSA II.againstsexual assault for the act committed
her ondigitally penetratedK.H. further testified that the defendant

result, patterna defendant was withmultiple chargedoccasions. As the
632-A:2,See RSA III. He wasaggravated felonious sexual assault.

ultimately convicted on all counts.
in denyingthat the trial court erred hisarguesOn the defendantappeal,

identifyfor failure to at leastpatternmotion to the four indictmentsquash
the of sexual assault.predicate underlying patterntwo offensesspecific

he that the indictments violated his State andSpecifically, argues pattern
his federal duejury unanimity,Federal Constitutional to as well asrights

process rights.
632-A:2, provides,III injury unanimity.with the issue of RSAbeginWe

of feloniousperson guilty aggravatedrelevant that is sexualpart, “[a]
againstin assaultengages patternsuch a of sexualpersonassault when

ofage.”than 16 of “Pattern sexualperson yearsanother ... who is less
one act under RSA 632-A:2 ...“committingmeans more thanassault”

of 2 months or more and within athe same victim over aupon period
2003). Because the statuteyears.” (Supp.of 5 RSA 632-A:lperiod

the to occurunderlying comprise patternthe acts thatexplicitly requires
2 morea of time—“over a of months or andprecise period periodwithin

theargues jurya of 5 defendant that mustperiod years”within —the
as to the commission of two sexual“agreeQ unanimously particular

asatisfy statutoryassaults far to the definition ofspaced enough apart
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pattern.” The defendant givencontends that that the indictments in this
case identifyfailed to any particulartwo predicate offenses that would

element,satisfy temporalthis the indictments violated his right juryto
unanimity guaranteed by both the State and Federal Constitutions.

We first address the defendant’s claims under the State
Constitution, Ball, 226,State v. 124 (1983),N.H. 231 and cite federal
opinions guidancefor only. Id. at 232-33. In New Hampshire, both
constitutional and statutory law afford criminal defendants the right to

Fortier, (2001).jury unanimity. 784,See State v. 146 N.H. 789 Jurors must
be unanimous about what theconstitutes essential actculpable committed
by the defendant and prohibited by Greene,the statute. State v. 137 N.H.
126, (1993).129 Where discrete factual predicates alternativeprovide
bases for anfinding established,element of the offense to have been a
defendant is entitled to jury unanimity as to the factual predicate
supporting findinga of guilt. Id.

however,We crimerecognized,have that a a continuousinvolving
course of conduct require jurydoes not onunanimity any specific, discrete
act, Fortier,as that act itself is notspecific criminalized. 146 N.H. at 789.

cases,In those “the actus reus is a series of acts over aoccurring
time,substantial period generallyof on the same victim and generally

omitted).inresulting cumulative Id.injury.” (quotation then,The jury,
“need beonly unanimous in that afinding defendant in a criminalengaged
course of conduct.” Id. Because “the extent to which jury unanimity is
required begins statute,”sometimes ends—with the text of the—and

Lee, (1st26,United States v. 2003),317 F.3d 37 Cir. we must ask what
conduct 632-A:2, and,RSA III prohibits, more specifically, what elements
comprising prohibitedthe act must be included in the indictment. See State

Davis, 698, (2003).v. 149N.H. 704

632-A:2,RSA III criminalizes a continuing assaults,course of sexual
Fortier,not isolated instances. 146 N.H. at 791. “The essential culpable

act, reus, itself, is,the actus is patternthe that the occurrence of more
than one time,sexual assault over a ofperiod and not the specific assaults

result,thecomprising pattern.” Id. As a to secure a conviction under the
pattern statute preservingwhile a rightdefendant’s to a unanimous jury
verdict, the jury “unanimously agreemust that a defendant inengaged
more than one act of sexual assault as described in RSA 632-A:2 ... but

agree acts,need not on the particular provided that they find the requisite
number of duringacts occurred the statutory period.”time Id. (emphasis
added). Thus, patternboth the itself and its temporal requirement
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which mustupon jurorsthe actculpableelements ofconstitute
Greene, 137N.H. at 129.agree. Seeunanimously

the Statesthe of Unitedgiven rulingthatarguesThe defendant
(1999),States, we526 U.S. 813in Richardson v. UnitedCourtSupreme
leastagreemust on at twojurorsand hold thatoverturn Fortiershould
temporalthesatisfythe andcomprise patternacts thatpredicatespecific,
does notso, that Richardsonconcludingdecline to doWerequirement.

analysis.us to our State constitutionalalterrequire
a conviction under theRichardson, the Court vacatedSupremeIn

816; also 21id. at seecriminal statute. Seecontinuing enterprisefederal
statute, held(a)-(c). of the Court thatCiting§ the thelanguage848U.S.C.

the committedonlynot that defendantunanimously agreethe “mustjury
that defendantof but also the‘continuingsome series violations’

up thatnecessaryViolations’ to makeeach of the individualcommitted
Richardson, 526 U.S. 815 from statute‘continuing (quotingseries.’” at

enterprise”in criminal ifcontinuingthat aproviding person “engagesa
oflaw, parta aany drugfederal and that “violation ispersonthe “violates”

violations”). upon statutory interpretation,Based ascontinuing series of
unfairness, 818-20;of the of id. athistoryas an examination and riskwell

(Wis.Johnson, 2001),455, 462 the Courtalso State v. 627 N.W.2dsee
“coverwithout wouldpermit jury unanimitythat to convictionconcluded

did,what the defendantdisagreement among jurors justwide the aboutup
Moreover,not, Richardson,do.” 526 U.S. at 819. the Court foundor did

detail,factual will fail torequired uponto focusjurors, specific“that unless
so, testimony that where there is smokesimply concluding from ...do

be Id.there must fire.”
assertion, us tocompelthe Richardson does notDespite defendant’s
outset, pre-datesFortier. At the we note that Richardsonoverturn

Fortier, Fortier, the ofdeciding implicationsand in we considered
Fortier, Furthermore,146 at Richardson isRichardson. See N.H. 789-90.

distinguishable.
Richardson, 632-A:2,III,First, RSAthe at issue in unlike doesstatute

pattern,actus as the but criminalizes thenot define the sole reus
Richardson,well. See 526patternindividual violations the asunderlying

conduct,is not an actsimplyat 818 that a ‘Violation” or but(holdingU.S.
law). Indeed, the Courtcontraryact or that is to Richardsonan conduct

the of on ofimplications questionthis distinction theexpressly recognized
element, ‘series,’single“If a a in ... whichunanimity: the statute creates

means,the then the needjury onlyindividual violations are but[three]
all underlyingthat the committed at three of theagree defendant least

crimes____The need three.” Theagreenot about which Id. Courtjury
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if, hand,further thestated that on other “the statute makes each ‘violation’
element,a theseparate jury agreethen must whichunanimously about

Overall,three crimes the defendant committed.” Id. the jury unanimity
inrequirement established Richardson fromlargely emanates the

statutory language acts;that underlyingcriminalizes the no such statutory
exists here.language

Second, the Richardson Court thatexplicitly noted sexualpattern
assault present specialstatutes circumstances regarding jury unanimity.

In examiningId. at 821-22. pattern statutes,various States’ sexual assault
that,the Court stated one theexception,“[w]ith statutes do not define the

instatutory crime terms that therequire predicatecommission of other
(citations omitted).thebycrimes defendant.” Id. at 821 regardWith to

statutes, the recognizedthese Court further it “hasthat not held that the
imposes jury-unanimityConstitution a requirement. specialAnd their

subject matter indicates that they represent exception; theyan do not
(citation omitted).arepresent general tradition or a rule.” Id. at 821-22

SupremeThat the specifically patternCourt excluded sexual assault
statutes from its inanalysis Richardson reinforces our conclusion in
Fortier, Johnson, 464,see 627 N.W.2d at and we decline to from itsdepart
holding.

The Federal Constitution the no greater protectionoffers defendant
than the Fortier,does State Constitution under these circumstances. See

789;Lee,146N.H. at F.3d at317 36. we reach theAccordingly, same result
under the Federal doConstitution as we under the State Constitution.

resolved issueHaving the of we nextjury unanimity, ask “whether
withdispensing unanimity predicate compriseon the acts that the

[pattern] element of this offense is consistent federal process.”with due
Johnson, 627 461.N.W.2d at The defendant that theargues allowing jury
to himconvict agreeingwithout on two acts “risks seriousspecific

tradition,”unfairness and lacks insupport historysubstantial and thereby
Arizona,violating 624,fundamental fairness. See Schad v. 501 U.S. 637

(1991)(plurality opinion).
We are mindful “thethat Constitution itself limits a powerState’s to

define crimes in ways juriesthat would to convict whilepermit disagreeing
means,about at least where that definition risks serious unfairness and

Richardson,lacks in andsupport history tradition.” 526 820. OurU.S. at
however,ruling today, does not suffer from these infirmities.

In fairness,the forapplying test “we look both to and widehistory
practice values,”guidesas to fundamental byas instructed the Court in

Schad,Schad. 501 U.S. at 637. our patternBecause sexual assault crime is
new, however,relatively history factor;is a less important “history will be
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offensesstatutorywith moderndealinga in casesyardstickless useful as
at 640roots.” Id. n.7.lacking common-law

use, like thatjurisdictionswe that otherTurning widespreadto note
statutes, RSA“our createdlegislaturesexual assaultpatternhave codified

victims,632-A:2, many youngconcern thatlegitimateIII to therespondto
of sexualnumerous incidents assaultsubjecthave been to repeated,who

assailant, identifyare unable to discretebya of time the sameperiodover
California,fromFortier, 146 790 cases(citingN.H. atacts of molestation.”

Richardson,York).Colorado, applyingin whenrecognizedNew Asand
statutes, permitted jury disagreementcourts have “sometimesthese State

upon ofinsisting only proofcriminal ‘incident’‘specific’underlyingaabout
Richardson, 526 at 821 cases(citingU.S.course of conduct.’”‘continuinga

Alaska).Illinois, Connecticut, haveCalifornia, That other Statesandfrom
militates that to doagainst concludingto oursan similaradopted approach

Schad, 642.See 501 U.S. atof fundamental fairness.principlesso violates
Indeed, to and“respond difficulties”pattern specialsexual assault statutes

Richardson, U.S. at 821.unique.are 526

further us to examinerequiresThe for fundamental fairnesstest
tocommitting disparateof crime so asthe means the “arewhether

Schad, at That isinherently offenses.” 501 U.S. 643.exemplify... separate
equivalenceand ofconceptualwe consider “the relative moralsay,to must
Johnson, 627committingmodes or means of the crime.”the alternate

the in sexual assaultpredicate patternat The acts that formN.W.2d 460.
Id. at 461. In thebasically morally equivalent.”“are and conceptuallycases

case, virtuallyeach wascomprising patterninstant the sexual conduct
same in eachagainst patternidentical and was committed the victim

Moreover, a childunderlyingthe acts involve the sexual abuse ofcharge.
orthe of same nature and levelageunder of sixteen—“crimes the similar

degreethat exist is “not of such a orAny mayof Id. variationculpability.”
to andquestion conceptual equivalence”nature as call into the basic moral

acts. is not unfair or irrationalunderlying Consequently, “[i]tof the Id. ...
the of as to the actsjury unanimity specific underlyingto lift requirement

as is the of thelong unanimity required regarding [pattern],”as existence
forth in Id.by temporal requirementsdefined the set the statute.
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In light holding,of our we thatconclude the trial court did not err in
denying the to quashdefendant’s motion the pattern indictments.
Accordingly, we affirm.

Affirmed.

DUGGAN, JJ., concurred; HORTON, J., retired,ÜALIANIS and specially
assigned 490:3,under RSA concurred.
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