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(3d 1987)Guevremont, 423,United States v. 829 F.2d 427-29 Cir.Cf.
(where increase of sentence results from correction of sentence to conform

sentencingto oforiginal judge, Jeopardyintent Federal Double Clause is
violated).not

circumstances,Under of holdall these we that the defendant’s
finalityinterest in is by correctingthe State’s interest in thisoutweighed

DeWitt, conclude, therefore,clerical Seeerror. 6 F.3d at 35. We that the
trial court not State due process rights bydid violate the defendant’s
amending her sentence to correct its clerical error.

Affirmed.

JJ.,DUGGAN,DALIANIS and concurred.
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defender, Concord, theRothstein, of onDavid M. chiefdeputy appellate
theand for defendant.orally,brief

conviction,defendant, Barnes, hisBRODERICK, The Daniel appealsC.J.
J.), on of(McHugh,in the Court one countjury Superiorafter a trial

(1993)offender,a habitual see RSA 262:23driving after certification as
(amended 2000,2001,2003). remand.We vacate and

3, men,1999,following On March twosupportsThe record the facts.
intoxicated, to at store inbuy beer a convenienceattemptedapparently

Thereafter, theythattheyservice. indicatedSeabrook and were refused
they away,in As drovedrive another store Seabrook.would to convenience

tworeportedPolice and thatDepartmentthe clerk thecalled Seabrook
in a black truck to the other Seabrookdriving pickupintoxicated men were

the a orreported wearingThe also that man blackconvenience store. clerk
truck, the manof the that otherbaseball hat into the driver’s sidegotred

not in theanyoneand that he did see elseinto the sidegot passenger’s
truck.

Department dispatchPolice received aOfficer Allen of the Seabrook
toto secondthis incident went the convenience storeabout and

arrived, he saw a truck drivepickupafter he blackinvestigate. Moments
thein the He witnessedthe lot front of store.parking parkinto and

defendant, hat, out of the driver’sgeta black baseballwearingwho was
theman, getDavid out ofBelanger,of the truck and anotherside

in the twoanyoneHe else the truck. Whenside. did not seepassenger’s
store, truck parked.his cruiser behind the andmen entered the he drove

aalso receivedDepartmentof PoliceCawleyOfficer the Seabrook
store, hehe his behind theto the As drove cruiserdispatch and went store.

truckhis radio that he had located thereport policeheard Officer Allen on
thethat from it and entered store.alightedand two individuals had

the andtwo the store and asked defendantThe officers entered
that a licenseBelanger said he did not haveBelanger for their licenses.

he did have histhat he The defendant stated that notdriving.and was not
officers, he ordeny drivingto the did notAccordinglicense with him.

theobtainingafterdriving. Cawley,else Officeranyoneindicate that was
number, checkran a licensesecuritydate of birth and socialdefendant’s

in New Hampshire.and that he was a habitual offenderlearned
arrived at the storedispatchreceived a andDetective Granlund also
the defendant andCawley questioningAllen werewhile Officers and

thetalked with defendantand Officer AllenBelanger. subsequentlyHe
Granlund, theto Detective defendantAccordingoutside the store.
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him,to he did not license with notattempted explain why have his but did
the indicate that wasdeny driving anyone driving.truck or else

The defendant and on drivingwas arrested later indicted one count of
after certification as a habitual offender. The defendant butpled guilty,
subsequently moved to withdraw his After a at heplea. hearing which

on indriving day question,denied the truck the and the courtnight
trial,Followingthe motion. a the defendant ongranted jury was convicted

countone of after certification a offender.driving appealas habitual This
followed.

(1)The defendant that the erred theby:contends trial court allowing
to with atimpeach testimony gaveState him at trial he his plea withdrawal

(2)and hishearing; motion to the State to certaindenying compel produce
computer records.

In support of first argument,his the defendant asserts that New
Hampshire Rule of 410 the of“precludes impeachmentEvidence use
statements related Theguiltyto a withdrawn State theplea.” argues that

“was not introducingrule meant to frompreclude [it] factual statements
aby plea hearingmade defendant at a towithdrawal because do so would

promote purposenot the intent or of the The State thearguesrule.” in
inanyalternative that error evidenceadmitting the was harmless.

Assuming, deciding,without that the trial court erred in theadmitting
evidence, we hold errorthat the was harmless.

errorAn is if we can say beyondharmless a reasonable doubt that it did
(1999).affect the Goodale, 224,not verdict. See State v. 144 N.H. The232

bears the of provingState burden that is Thean error harmless. See id.
ofevaluation whether the State has met its burden involves consideration

the presentedof alternative andevidence at trial the character of the
Enderson, 252, (2002).contested State v.evidence. See 148 N.H. An255

error bemay beyond a doubt ifharmless reasonable the alternative
of guilt nature,evidence the is of overwhelmingdefendant’s an orquantity

weight and if the contested merelyevidence is orcumulative
inconsequential in relation to the strength of the State’s evidence guilt.of

id.See
The evidence byintroduced the State casein this was Thecompelling.

clerk of the first convenience store he inonlytestified that saw mentwo
truckthe and that the man matching the defendant’s intodescription got

the driver’s side of the truck. Officer Allen testified that he twoonlysaw
get out ofmen the truck at thepickup second convenience store thatand

the defendant thegot out of driver’s Cawleyside. Officer hetestified that
heard Officer Allen that hereport had located the truck and twoobserved

alightmen from it. Officers Allen and and allCawley Detective Granlund
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license,not buthavingthe made excuses for histhat defendanttestified
was driving.that a thirddeny driving partydid not or contend

trial,At thecontrast, inconsequential.the evidence wasIn contested
First,torespectthe State with three issues.impeached bydefendant was

and the secondbuyhe intended to beer wine atthe defendant testified that
that,credibility indicatinghisimpeached bystore. The Stateconvenience

atoccasion, buy candythat he intended tohe had testifiedpreviouson a
testified, hisactually pleaHe atconvenience store. hadthe second

at thecandyhe intended first conveniencehearing, buythat towithdrawal
Second,store, however, made no the defendantobjection.defense counsel

Thethedrinking night question.he alcohol on inthat had beentestified
indicated thatestablishing previouslythat he hadbyState himimpeached

drinkingthat he had beenthe officers notinvestigating policehe told
friend’sstopped by partythe testified that he aFinally, defendantalcohol.

byState himto convenience Theprior impeachedto the first store.going
he hadat this whenstopping partythat he had not mentionednoting

question.the inday nightthe events of andpreviously recounted
ofto the State’s evidenceconcerned issues unrelatedimpeachment-The

rendered whenguilt essentially inconsequentialand wasthe defendant’s
priorof defendant’s numerousintroduced evidence thethe State

to lawconvictions, false informationgivingseveral of which involved
closingIndeed, highlighted those convictions in itsenforcement. the State

regardingthe it had the defendantimpeachednot fact thatargument,
3,1999.on Marchdetails of the events thatspecific transpired

theFurthermore, jurycourt instructed the not to usethe trial
to“decidingfor other than whetherany purposeinconsistent statements

jurytheprevented improperlya witness at trial.” This frombelieve
the defendantimpeachment,on the defendant’s thatinferring, based

drivingin a forprosecutiondenied alcohol order to avoidinitially drinking
306, (1988)Manna, (juriesN.H.the influence. State v. 130 310under See

court).trialto the instructions of thepresumedare follow

uponthat caseacknowledge primarily hingedwe thisWhile
evidence, wenature of the State’scredibility, overwhelmingin view of the

defendantimpeachingreasonable doubt that thebeyondare convinced a
in not affect theday questionthe and didregard nightwith to details of

Goodale, 144N.H. at 234.verdict. See
hisdenyingthat trial court erred byThe defendant also contends the
Hiscomputercertain records.compel produceto the State tomotion

recordspolice“internalassumption dispatchis based on the thatargument
and to calls”to the times officers receivedesigned respondthat are track
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records, exist,exist. He thatasserts those if havethey may “demonstrated
that, if went directly[the defendant] from first convenience to[the store

store],the second convenience Officer Allen could not have arrived at [the
defendant], claimed,”second convenience beforestore] [the as he and may

have “corroborated claim that there no police[his] was cruiser in the ...
lot at the timeparking his truck arrived agree.there.” We

We review a trial court’s onrulings managementthe of discovery
under an unsustainable exercise of discretion standard. See State v.
Amirault, (2003).541,149 N.H. 543 To establish that the trial court erred

standard,under this the defendant must demonstrate that the trial court’s
ruling clearlywas untenable or unreasonable to the of his case.prejudice
See id.

The trial court denied the motion to compel because it found that “the
information requested, exist,even if it does will not theprovide jury with

innocence____Theany relevant evidence of the defendant’s defendant has
no ofway proving exactly when he entered the long[second] store or how
he remained there before the entered.police Thus the knowledge of the
exact time of arrival the policeof to the lotparking[second] store[’s] would
be of no assistance to the defendant in asserting his claim that the police
were not in lotparking[that] at the time of his arrival there.”

record,Based on the it would have taken the defendant approximately
two to seven minutes to travel directly from the first store to the second
store. to theAccording Seabrook Police Department’s dispatch log, the
clerk of the first store reported the incident at approximately p.m.,11:15
while the defendant allegedlywas thedriving away store,truck from the
and Officer Allen received a dispatch about the incident at approximately

If, instance,11:17 forp.m. the requested records show that Officer Allen
did not arrive at the second store until ten minutes had fromelapsed the
time he received the dispatch, the defendant’s claim that Officer Allen was
not there when he arrived at the second store becomes more credible.
Officer Allen would have arrived twelve minutes after the begandefendant

was, accounts,what by all a totwo seven minute drive. Conversely, Officer
Allen’s that hetestimony, witnessed the pickup truck at thearrive second
store and the defendant get side,out of the driver’s becomes less credible.

The State contends that if the“[e]ven had marginal[records] some
relevance,” it would have been within the trial court’s to denydiscretion
the defendant’s motion to compel as untimely. court, however,The trial did
not address the motion on ground. Therefore,that we will not itaddress
for the first time on appeal. See Exeter Hosp. Medical v. BoardStaff of

Resources,Trustees Exeter 492,Health (2002).148N.H. 498-99of
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trial if the recordsorder a newremand, trial court shouldOn the
theinability to usethat the defendant’sexist, the State provesunless

doubt. Seea reasonablebeyondharmlessfirst trial wasrecords in the
thewhetherdetermineAmirautt, presentlycannot149 N.H. at 545. We
thebecausea reasonable doubtbeyondharmlesserror wastrial court’s

unknown.of the records areand contentexistence
that a differentmay arguingbethe defendantto the extentFinally,

Federaleither the State orunderto these circumstancesappliesstandard
and we deemthedeveloped argumentConstitution, adequatelyhe has not

(2001).243, 248-49N.H., 147 N.H.v. Stateit See Allenwaived. of

and remanded.Vacated

Duggan, JJ., concurred.Nadeau, andDalianis
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