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conclude, therefore,We that the trial court misapprehended the
relevant statutes. We remand for proceedings consistent with opinion.this

remand,On the trial court shall hold a hearing forthwith to decide whether
to issue a writ of mandamus either therequiring planning board to vote on

article,the warrant or directing the Precinct clerk to a ballotprepare
that theindicating planning board has neither approved nor disapproved

of the article. The trial court shall also determine whether to exercise its
equitable discretion to the Precinct torequire hold its annual onmeeting a

13, (2003) (annualother thanday April see RSA 52:12 ofmeetings village
districts 1),must be held between 1January Mayand or to permit the
Precinct to consider the warrant article at a special ofmeeting Precinct
voters, (2003).see RSA52:13-:14

We turn now to the respondents’ feeattorney’s assertrequest. They
that they are entitled to attorney’s fees because they judicialhad to seek
assistance to secure a clearly right.defined See N. Country Envtl. Servs. v.

Bethlehem, 348, (2001).Town 146 N.H. 359 We disagree. We hold thatof
the ofinterpretation the relevant statutes was a fair and reasonable
ground litigation.for See id.

Reversed partin and remanded.

Broderick, C.J., Galway, JJ.,and Dalianis and concurred.
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DUGGAN, J. This case involves a over thedispute defendant Town of
(town)Rye’s use of an easement over land owned theby plaintiff, Alfred L.

Arcidi, Jr. The plaintiff J.)aappeals {Lewis,decision of the Superior Court
that the righttown had the to use the easement and that the construction
and use of a gravel road was the scopewithin of the easement. The town

thecross-appeals court’s that theruling installation and use of a
subsurface water line beyond addition,was the of thescope easement. In
the challengestown the attorney’saward of fees. We affirm in andpart
reverse in part.

The trial court found the following facts. The owns aplaintiff 1.38-acre
parcel of land on Rye.Church Road in adjacentLocated behind and to the
plaintiffs is aproperty 14.6-acre of landparcel byowned Valley

(VPI).Properties, Inc. VPI’s is the site of theproperty Farragutvacant
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forpropertydeed over theby plaintiffsHotel. VPI has an easement
vehicle, a ofstripmotor foot and otherwise over“ingress egress byand

(50) to providein width.” The easement was intendedfiftyland feet
runs theto the Hotel. The easement oversecondary Farragutaccess

of the from Church Road to VPI’snortherly plaintiffs propertyside
property.

easement,”1990, station“perpetual pumpIn VPI the town agranted
construct, maintain a sewergave right operatewhich the town the to and

8,703 property byon an of the ownedpumping square-foot piecestation
is located thepumping plaintiffsVPI. The station easement behind

easement from thegranted fifty-footVPI also the town a sewerproperty.
northeasterly property pumpingline to the station easement.plaintiffs

the sewer easement topumping purportedBoth the station easement and
over the to the town.convey plaintiffs propertyVPFs easement

1990, gravelIn the summer of the town constructed a access road over
Thepumpingthe to the sewer station site. constructionplaintiffs property

trees, excavation,clearing ground fillingof the access road included
wetlands, road, shoulders,the isinstalling includingand culverts. The

feet in middle of the easement. Atwenty fifty-footwide and located the
to pumpingsubsurface water line serve the sewer station was installed

theunder road.
constructed,Once the town used the access road for andingress egress

(1)from the pumping following:station site. This use consisted of the
theregular daily by departmentuse town sewer to service the pump

(2) (3)maintenance;equipment;station use for occasionalweekly byuse
area; (4)road crews to maintain and andplow bythe occasional use the

police during routine patrols.
theSubsequently, plaintiff filed an inverse condemnation claim alleging

that the town’s construction and use of the road and subsurface water line
trial,was an taking.unconstitutional After a bench the trial court held

(1) (2)easement;that: the town has the right to use the the town’s
(3)easement;construction of the access road was within the of thescope

(4)easement;the town’s use of the road did not overburden the and the
town’s installation of the subsurface water line was not within the scope of

and, thus,the easement constituted a Thetaking. trial court awarded
fordamages the installation of the subsurface water line and attorney’s

fees. appealThis followed.
The plaintiff argues that the trial court erred in holding that the town

did not commit an byunconstitutional taking inverse condemnation in
CONST,violation of the I,State and Federal Constitutions. See N.H. pt.

CONST,12; V,art. U.S. amends. XIV. Specifically, plaintiff arguesthe that
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the town did nottakingthe town committed an unconstitutional because
that, evenplaintiff further-argueshave the to use the easement. Theright

easement, the use exceeded therightif the town had the to use the town’s
and, thus, anof the easement the town committed unconstitutionalscope

under our Statetaking. plaintiffs argumentsWe first address the
Constitution, as an aid in our Webster v.using only analysis.federal law

430, (2001).Candia, N.H. 438Town 146of

governmental bodyInverse condemnation occurs when a takes
formallyin fact but does not exercise the of eminentproperty power

domain; (1979).London, 839,Sundell v. Town New 119 N.H. 845 Whenof
occurs, the has committed an unconstitutionalgovernmental bodythis

property compensation.and the owner has a cause of action for Seetaking
A of land apermanent physical occupation by governmentalid. invasion or

actor rise to a claim of inverse condemnation. See Loretto v.gives
(1982).419, 435Manhattan CATV 458 U.S.Teleprompter Corp.,

Here, the town invaded the toalthough physically plaintiff’s property
line,construct and use the access road and water this use doessubsurface

rightnot rise to a claim for inverse condemnation if the town has thegive
to use the easement over the Whether the town hasplaintiffs property.

to use the easement is a of law that we review de novo.right questionthe
(1986).Baldi, 760,Inc. v. 128 N.H. 765Enterprises,See Thurston

issue,In this we must first consider the of easementsdeciding types
involved and the nature of the with the easements.rights associated

rightAn easement is a to the use ofappurtenant nonpossessory
(1980).Knowles, 244, 247Burckyanother’s land. v. 120 N.H. It creates two

estate, bydistinct estates —the dominant which is the land that benefits
estate, the landthe use of the and the servient which iseasement,

An easement isby appurtenant incapableburdened the easement. See id.
of existence and from the dominant estate. Id. The benefitseparate apart

inonly conjunctionof an easement “can be used withappurtenant
parcelor of a of land.” Restatementownership occupancy particular

Property:(Third) (2000).§of Servitudes 1.5 comment a at 31

ofgross nonpossessory rightAn easement in is also a to the use
land, 247.personal Burcky,another’s but it is a mere interest. 120 N.H. at

estate, estate,” the easement“There is a servient but no dominant because
its holder whether or not the holder owns or otherpossesses“benefits

Ely, Jr.,land.” J. Bruce & J. The Law of Easements and Licenses in
2:2, (2001); in§LAND at 2-3 see 120 N.H. at 247. An easementBurcky,

make of thegross “grants right propertyto the holder the to enter and use
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Va. Fed. Sav.another for a Warburton v. Beach &particular purpose.”of
(UtahLoan, 779, 1995);see, v.e.g., Kearny899 P.2d Ct. TownApp.781 of

(N.J.Auth., 390, Super.363 A.2d 396 Ct. LawMunicipal San. Landfill
1976) that an to refuse on land was an(finding agreement depositDiv.

enjoymentin it a limited use or of thegross permittedeasement because
estate).burdened

Here, property ingressVPI has an easement over the “forplaintiffs
vehicle, fiftymotor foot and otherwise over a of landegress by stripand

(50) found, languagefeet in width.” The trial court and we that thisagree,
created an easement “the createsappurtenant languagebecause two
distinct tenements in which a dominant is benefited use of anbyestate

languageeasement on a servient estate ... the is clear and[and]
unambiguous.” Burcky, 120N.H. at 247.

easement,With toregard pumping grantedthe station VPI the town
construction,perpetual pumpa station easement “for the of thepurpose

operation sewageand maintenance of a station the Town ofpumping by
Rye.” language gross belongsThis created an easement in because to“[i]t

independently of or of other land.”ownership possession[the town] [its]
Id.

case,In plaintiffthis the relies the ofupon nonpossessory nature the
in grosstown’s easement over VPI’s to that theproperty argue town could

not obtain the to theright appurtenant plaintiffsuse easement over the
property because the town possessory rightdoes not have a in the

words,dominant In other arguesestate. the that because theplaintiff
of anpurpose appurtenant easement is to the of“benefit!] owner the

estate[,]”dominant ...estate as the of suchpossessor Burcky, 120 N.H. at
247, the appurtenant easement over the plaintiffs property cannot benefit

easement,the town’s stationpumping which is a interest innonpossessory
land.

that,agree interest,We it is a nonpossessorybecause the pumping
station easement cannot serve as the dominant estate to the appurtenant
easement plaintiffsover the “Itproperty. is well settled that a dominant

intenement’s interest an easement cannot severed bybe from the land
it to a thirdtransferring party.” Cricklewood on the Bellamy Condo.

(2002).Trust, 733,Assoc. v. Cricklewood on Bellamythe 147 N.H. 737 For
VPI,example, estate,as the current owner of the dominant could not

transfer its interest in appurtenantthe easement over the plaintiffs
to,property of,to the town without title ortransferring rightful possession

a portion of the dominant estate. See VPIAccordingly, conveyid. could not
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the easement over the to the town the town didplaintiffs property because
Thus,not have a interest in VPI’s land. the town did not obtainpossessory

attempted conveythe to use the easement when VPI to it to theright
town.

Nevertheless, town,the fact that the because of its status as an
holder, righteasement could not obtain the to use the appurtenant

Instead,easement VPI’s does not end the we mustby conveyance inquiry.
rightslook to the nature of the associated with the town’s easement

the effect of on thearrangement arrangementwith VPI and this
the We also considerappurtenant plaintiffs property.easement over must

the estate holder’s to use an easement.right appurtenantdominant
land; is,An easement holder has a interest in that a“only nonpossessory

conveyedlimited to use but not the land.” Thurstonright possess
Inc., property right,128 N.H. at 764. While an easement is aEnterprises,

may onlyit differs from an estate in land in that the “easement holder use
easement;by maythe land burdened the the holder not andoccupy

Bruce, 1:1, Moreover,possess supra §it as does an estate owner.” at 1-3.
dispossess Lazy Dogthe easement does not the landowner. Ranch v.

(Colo.1229, 1998); BRUCE,Ranch 965 P.2d 1234 see alsoTelluray Corp.,
1:1,§ at 1-4 that “a and an easement cansupra (noting possessor holder

land”).utilize the ofsimultaneously parcelsame

Here, use,merely right possess,the town has the to not VPI’s
Inc.,See Thurston 128 N.H. at 764. On the otherproperty. Enterprises,

hand, in byVPI retains its interest the land thepossessory burdened
Ranch,pumping Lazy Dogstation easement. See 965 P.2d at 1234. As a

of the land thepossession byresult of VPI’s continued burdened town’s
easement,station the andpumping relationshipeasement between VPI

the remains VPI remains the theplaintiff unchanged. possessor of
dominant estate to which the easement over the plaintiffs property is

Thus, VPI remains the holder of the dominant theappurtenant. estate and
appurtenant easement.

We next look at the rightdominant estate holder’s to use an
A dominant estate holder theappurtenant easement. is entitled to

Co.,reasonable use of an easement. See White v. Hotel 68appurtenant
(1894)38,N.H. 43 that easement holders have whatever are(stating rights

reasonably enjoyto enable them to the easementnecessary beneficially).
addition,In “maythe dominant estate holder license or authorize third

to use so as the usepersons right way” long Henleyits of is reasonable. v.
(Mo. 1985).Cablevision, 825,Continental S.W.2d 828 Ct. App.692

tenants,Reasonable use include use and invitees of themay by guests
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(Mo.Cole, 637,dominant estate holder. Gowen v. 875 S.W.2d 641 Ct. App.
1994); BRUCE, 8:4, 8-15;§supra §at see also 28A C.J.S. 164Easements
(1996) (stating appurtenantthat an easement be used allmay “by persons

estate]”).lawfully to or fromgoing dominant[the

Here, VPI, holder, others,as the dominant estate may authorize
town,such as the to use the appurtenant easement over the plaintiffs

Thus, theproperty. righttown has the to use the easement theover
plaintiffs property because VPI has it to do so.permitted

Having found that easement,the town has the to theright use we turn
to the plaintiffs argument that the town exceeded the of thescope

and, thus,easement committed an taking.unconstitutional theSpecifically,
plaintiff argues (1)that the trial court inerred that: thefinding language
of the road; (2)easement deed thepermitted construction of the access and
the town’s construction and use of the road conformed to the rule of
reason.

The pertinent inlanguage the deed provides:

I, for[the consideration paid, grantGrantor] to ... an[VPI]
easement and forright-of-way, the benefit of and allany property

owned,orpresently hereinafter occupied or used by Grantee
herein, its successors and toassigns, pass and repass and for

andingress egress vehicle,motorby otherwise,foot and in
others,common (50)with over width,a of landstrip fifty feet in

less____more or

Our task is to determine the parties’ intent in of thelight surrounding
circumstances at the time the easement granted.was Lussier v. N.E.

Co., (1990).753,Power 133 N.H. 756 We base our judgment on this
question of law upon the trial findingscourt’s of fact. Dumont v. Town of

(1993).Wolfeboro, 1,137 N.H. 5 Clear and unambiguous aterms of deed
control intent,how we construe the parties’ but the law may imply
supplemental rights. Id.

expressUnder an grant, granteea takes by implication rightswhatever
are reasonably necessary to enjoyenable it to the easement beneficially.
White, 68 N.H. at 43. This includes the right to make improvements that
are reasonably necessary enjoy Bruce,to the 8:36,§easement. supra at
8-84; see, White,e.g., 68 N.H. at 42 (holding that a “grantee of a defined
way has the right to do whatever necessaryis to make it passable or usable
for the purposes Bloom,named in the grant”); 813,v.Page 584 N.E.2d 816
(Ill. 1991)App. Ct. (stating that easement holder is entitled to grade and
improve right-of-way).
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of the easementcase, grantthe of thelanguage expressIn this
vehicle, footbyto and motorright ingress egresstheclearly encompassed

Moreover, improveincludes the additional toright rightthisor otherwise.
the deed thelanguage permitsthe of easementAccordingly,the easement.

the access road.construction of
the roadconstruction and use ofwhether the town’sWe next consider

Wein, 337, 33986 N.H.Sakanskyrule reason. See v.conformed to the of
the(1933). rule, reasonablymust act underthe involvedpartiesUnder this

enjoymentwith the use andto interferencepreventterms of the easement
Lussier, is a133 N.H. at 758. Reasonablenessproperty.of each other’s

surroundingtheby consideringfact that is determinedquestion of
andcircumstances, parties’ properties,and the use of thesuch as location

Cityv.party.to each Heartzdisadvantagesthe andadvantages of
(2002). the factualConcord, 325, We will not overturn148 N.H. 332

of thecourt, bywhen aided a viewfindings particularlyof the trial
Flanaganthe evidence.they supported byarequestion,in whenproperty

(1994).561,Prudhomme, 574v. 138N.H.

theat trial and a view ofpresentedevidenceuponBased the
accessthat the construction of theconcludedthe trial courtproperties,

the limited use ofof the easement andthe boundsgeographicalroad within
that the town’sdeterminingreasonable. Inthe road the town wasby

reasonable, court noted thatwas the triallimited use of the road
theroadwaythe forif had constructed and used“[theoretically, [VPI]

motorhave much or moreHotel, likelythere would been asFarragut
supportsoccurs.” Because the evidencethan that which nowvehicle use

not err inconclude that the trial court didfindings,trial court’s wethe
road wasand use of the accessthat the town’s constructionfinding

reasonable.

that,conclusion, thereject plaintiffs argumentthis wereachingIn
wetlands,trees and the town’scontainedpreviouslybecause the easement

aWhat is or is notthe access road was unreasonable.ofconstruction
anyatcrystallizedan easement does not becomereasonable use of
92,127 N.H.House v.Downing Realty Hampe,moment of time.particular

from(1985). is a normal developmentIf the use of the easement96
the use is not considered to begrant,at the time of theexistingconditions

Heartz, at 332.148 N.H.unreasonably burdensome.

and wetlandsHere, once contained treesthe fact that the easement
unreasonable.construction of the access roadnot make the town’sdoes

testified that sheRather, of the easementoriginal grantorwhere the
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understood that VPI could use the easement “to construct a road or drive
necessary proper ingress egressfor to and from its theproperty,”

of the a developmentconstruction access road was normal of the easement
and, thus, reasonable.

rejectWe also the that the town’s of theplaintiffs argument use
418, (1952),road was under Sandown v.prohibited Kelley, 97 N.H. 419-20

because it converted a toprivate right-of-way public use. Sandman does
Rather, Sandown,not stand for such a proposition.broad in we theupheld

use of a toprivate right-of-way dump, longaccess a town so as the use was
Here, reasonable,reasonable. Id. thebecause use of the access road was

the fact that the town ausing privatewas easement is of no consequence.
Accordingly, the trial court did in findingnot err that the town had the

right to use the easement and that the town’s use was reasonable. The
Federal Constitution offers the noplaintiff greater protection than does
the State Loretto,Constitution under these circumstances. See 458 U.S. at
435; Webster, Therefore,146 N.H. at 438. we reach the same result under
the Federal Constitution doas we under the State Constitution.

The town thecross-appeals rulingcourt’s that the installation and use of
a subsurface water line beyondwas the of thescope easement. As we

above,stated our task is to determine the intent inparties’ light of the
surrounding circumstances at the time the easements were granted.
Lussier, 133 atN.H. 756. Clear and of aunambiguous terms deed control

intent,how we construe the theparties’ may implybut law supplemental
Dumont,rights. 137N.H. at 5.

Here, languagethe of the easement deed forprovided ingress and
vehicle,egress by motor foot or otherwise. The circumstances surrounding

grantthe of reveal, however,the easement to VPI that the easement was
intended provideto secondary access to the Hotel.Farragut Because the
parties to the original conveyance intended the easement to provide

access,secondary as toopposed access,sole access or primary they did not
intend the easement to usedbe for utilities to service VPI’s property.
Compare Hinman, (Me. 1997)Guild v. 1190,695 A.2d 1193 (holding that
the installation of utility lines was not within scopethe of a roadway
easement because the parties did not contemplate the dominant estate to
be used for and, thus,residential purposes did not contemplate that the
easement would be used for necessary residence),services to support a

(Miss.with Bivens Mobley, 458, 1998)v. 724 So. 2d 464-65 Ct. App.
(holding that the installation of a water line was within the of ascope
roadway easement because an ingresseasement “for and egress to a tract
on which a home is to be built means more than a surface roadway”—it
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necessities). theAccordingly,for otherandingress egressalso includes
deedthe of the easementfinding languageerr in thattrial court did not

water line.undergroundand use of thenot the installationpermitdoes
attorney’sof fees.the trial court’s awardchallengesthe townFinally,

erred in onrelyingthat the trial courtarguesthe townSpecifically,
590, (1981), attorney’sKeene, 601 to award121 N.H.CityBurrows v. of

fees.attorney’scourt’s award ofWe reverse the trialfees.
anof fees underattorney’scourt’s awardreview the trialWe

standard, the trialdeference togivingexercise of discretionunsustainable
Naess, 172, (1998); State v.143 N.H. 175v.court’s decision. See Glick cf.
(2001) ofexerciseLambert, 295, (explaining296 unsustainable147 N.H.

havestandard). “the discretion mustappeal,To reversible onbediscretion
clearlyto an extentclearly untenable orfor reasonsbeen exercised

If there is someobjecting party.of theto the prejudiceunreasonable
determination, will it.”upholdtrial court’s wein the record for thesupport

omitted).Glick, (quotation143N.H. at 175
statutorymust be grounded uponfees ...attorney’s“An award of

the or an establishedauthorization, parties,betweenagreementan
his or heris forparty responsible payingthat eachto the ruleexception

(1994)Checovich, 271, 278138 N.H.v.Clipperown counsel fees.” Affiliates
omitted). Burrows, feesattorney’swe awardedInand brackets(quotation

“[bjecause tocompelledcitizen should not beaappealand costs for the
himself from unconstitutionalprotectingofbear the financial burden

the caseBurrows, 121 at 601. We also remandedN.H.power.”abuses of
Id. Ourfees and costs at the trial level.attorney’soffor an assessment

that entitles allBurrows, however, pernot establish a se rulein didholding
attorney’scondemnation cases to recoverin inverseplaintiffssuccessful
1979) andRather, (Supp.RSA 490:14-auponwe reliedfees and costs.

costs23, attorney’sfor fees and whenprovideRule whichCourtSupreme
id.frivolous, immaterial, intended for or in bad faith. Seedelayan isappeal

level,trialfees and costs at theFurthermore, attorney’sin forremanding
687, (1977),Adams, 117 N.H. 691 whichv.uponwe relied Harkeem

judicialindividual is forced to seekfees when anattorney’sforprovides
and therightand establishedclearlya definedassistance to secure

Burrows, 121 N.H. at 601.in faith. Seehas acted badopposing party

the town acted in badHere, findingmade no thatthe trial court
areutilitiesMoreover, undergroundon whethersplitStates arefaith.

BRUCE, 8:4,§ at 8-16 toSeeroadway supraa easement.scopewithin the of
secure aassistance toThus, seeking judicialwas notplaintiff8-17. the



705

clearly Harkeem,defined and established See 117 N.H. at 691.right.
Accordingly, we reverse the trial award of attorney’scourt’s fees.

part; part.in reversed inAffirmed

Broderick, C.J., Dalianis, JJ.,and Nadeau and concurred.
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