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legislativeBecause had not been obtained for theauthority city to
charter cityamend its to make the school district a wedepartment, hold

correctlythat the trial court determined the school districtthat was
ajudgmententitled to as matter of law.

Affirmed.

Broderick, C.J., Balianis, JJ.,and Nadeau and concurred.
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(ShenanneKleinman, P.A., andR. TuckerHamptonofBouchard &
brief, fororally), plaintiffs.on Ms. Tucker thePaul B. Kleinman the and

Nourie, Mary AnnP.A, (Ralphof Manchester Suozzo and&Wiggin
brief, for the defendant.orally),on Mr. Suozzothe andDempsey

Dalianis, Fire InsuranceCambridge CompanyPlaintiff MutualJ.
Mutual) (Fitzgerald,an of the CourtSuperiororder(Cambridge appeals

J.) subrogationto itsThomas Crete’s motion dismissgranting defendant
Superioran order of theappealMerle and WilburTammyaction. Plaintiffs

J.) that is liableallegingtheir action Crete(Fitzgerald, dismissingCourt
theplaintiffs appealto Allproperty.for fire their uninsureddamages

amend the writ. affirm intheir motions to Wesuperior court’s denial of
andpart, vacate in remand.part

The own a residentialallege followingthe facts. WilbursplaintiffsThe
in MutualCambridge1999.apartmentin which Crete leased andwelling

fireagainst damage.buildinginsured the Wilburs’
25,1999, building.to the Andamagefire caused extensiveOn October a

inoriginatedthe on a mattress Crete’srevealed that fireinvestigation
inlast thepersona smoker and was thecigarettebedroom. Crete is

the Wilburs forMutual reimbursedCambridgebefore the fire.building
losses, losses.the Wilburs sustained additional uninsuredtheir covered but

action for thesubrogation againsta CreteCambridge broughtMutual
insurance the Wilburspolicy;the under the firepaidamount to Wilburs

Crete for their uninsured losses.sought reimbursement from
to whichuponfor failure state a claimIn a motion to dismissreviewing

bythe of all facts theallegedbe we truthmay granted,relief assume
ininferences the favorablelightand mostplaintiffs construe all reasonable
(2003). If doEstabrook, 202, 203 the facts notto 149 N.H.them. Graves v.
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relief,a will thelegal uphold grantingconstitute basis for we the of motion
Id.to dismiss.

because,legalthere reliefCrete contends that is no basis for under
doctrine,the tenantSutton a is considered a coinsured of a landlord with

torespect to fire leased residential Sutton v.damage premises. See
(Okla. 1975).Jondahl, insurer,478, therefore,532 P.2d 482 AnApp.Ct.

ofright subrogation against negligencehas no a tenant whose causes fire
Likewise, adamage. mayId. landlord not hold a tenant for anyliable

damageuninsured losses as a result of fire where the landlord notdid have
find theadequate reasoning persuasive,insurance. We of the Sutton court

anadoptand identical rule for residential leases in New Hampshire.
The ofmajority jurisdictions agree Appeals’of with the Oklahoma Court

in Sutton that andreasoning equity justice“[b]asic fundamental upon
equitable subrogation requireswhich the doctrine of is established that

when provided protectsfire insurance is for a it thedwelling insurable
all joint includinginterests of owners the of apossessory interests tenant

Id.;absent an express agreement by also,the latter to the seecontrary.”
1001, (Del.Lexington Raboin,v.e.g., Ins. Co. 712 A.2d 1015 n.17 Super.

1998).Ct.
A expectsreasonable residential tenant that the haslandlord fire

to protectinsurance the rental ajust as reasonable insuranceproperty,
expects tocompany provide damagefor fire that result fromcoverage may

Sutton,the of a ofactions tenant the insured. See 532 P.2d at 482. The
reasonablyinsurance tocompany expects pay fires,for causednegligently

and takes into account that the property tenants,insured will be torented
adjusting accordingly. Capri,their rates See Ins. Co. v. 705 P.2dSafeco
659, (Nev. 1985).661

Moreover, it is that thelikely paystenant a ofportion the insurance
Sutton,policy’s premium thethrough premiumrent. 532 P.2d at 482. The

is a business expense and,associated rental properties therefore,with
taken into consideration when establishing the rent rate on the rental unit.
Id.

Furthermore, if the Sutton doctrine is rejected, placedtenants are in
the positionuntenable of having carryto fire insurance for the entire

rent,inbuilding which they regardless of the extent of their possessory
interest lack of knowledgeor tonecessary procure adequate coverage. See

(Conn.819, 2002).DiLullo Joseph,v. 792 A.2d 822-23 situation,In such a
there would be multiple insurance policies covering the same building,

823;inresulting economic waste. See at Silva,id. Peterson v. 704 N.E.2d
(Mass.1163, 1166 1999).
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doctrine, however, afor landlordIt under the Suttonpermissibleis
thator leaseagreement provisionenter into an expressand tenant to

aexample,the tenant. Fordamagefor fireplace responsibility uponwould
carrytenant fire insurance to insureagreement requirecould the torental

theor that landlord’snegligence, specifythe tenant’s ownagainst
of thebynot the tenant in the event a fire causedwould coverinsurance
anSutton, agreementat 482. Absent express532 P.2dnegligence.tenant’s

thethe tenant for tenant’sliabilitya that places uponin residential lease
afire, however,a the is consideredcausingin tenantnegligenceown

not to the landlord’s insurer. Id.obligated subrogateand iscoinsured

doctrine, Crete, tenant,a is aThus, under the Sutton residential
Mutual insuranceCambridge policy,the under thecoinsured of Wilburs

theor in the lease toagreement provisionwas an expressunless there
seven of the lease allocatescontrary. argue paragraphThe thatplaintiffs

hisby negligence. ParagraphCrete for fire causedliability any damageto
seven reads:

the Leased and allmust take care of PremisesgoodTenant
responsibleand fixtures contained therein. Tenant isequipment

causeddamages byfor all andrepairs, replacements,and liable
Tenant,theneglector as a result of acts or ofanyrequired

to make a neededguests.invitees or If Tenant failsOccupants,
may expensesit and theor Landlord do addrepair replacement,

to the rent.

tenantnot that the is notexplicitlyThis does stateparagraph
anythe fire insurance policya coinsured of landlord underconsidered

it the tenant to obtainexplicitly requirethe landlord. Nor doesbyobtained
ofParagraphfire the leased sevenpremises.his or her own insurance for

fireliabilitynot the issue the tenant’s forthe lease does address ofspecific
thus, it anby expressis notdamages negligence;caused the tenant’s

the tenant is apresumptionthat the thatagreement provision negatesor
of fire onany coveragethe landlord for insurancepurposescoinsured of

Peterson, 1165;at Cascade TrailerSee 704 N.E.2dpremises.the leased
(Wash. denied,761, 1988),Beeson, reviewApp.v. 749 P.2d 766 Ct.Court

(1988) in lease preventing negligent110 2d 1030 (provisionWash.
intention to limit benefitexpressof does not indicatepremisesdestruction

landlord). Wilburs;theis a coinsured offire insurance to Creteof
anyCretetherefore, againstMutual cannot forCambridge subrogate

fire.causing Accordingly,as a of adamages negligentlyresult hispaid
was dismissed.properlyMutual’s writCambridge
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argue subrogationThe even if Mutual’sCambridgeWilburs that
dismissed,action their as to stand.is action their uninsured losses must

that the Suttonpolicy underlyingThe trial court found the concernspublic
the writ Werequire agree.doctrine the dismissal of Wilburs’ as well.

byIf able to recover for uninsured losses alandlords were caused
damage,tenant’s caused fire there would little incentive fornegligently be

to inprocure adequatelandlords fire insurance. Tenants would be placed
avoid,the theysituation that the Sutton doctrine seeks to where must

fire thecontemplate purchasing additional insurance for leased premises
as well ofany personal premises.as the landlord on the Tenantsproperty
in this vulnerable lack sufficient aboutposition may knowledge a landlord’s

real personaluninsured or to leadproperty protect themselves. This would
to the duplicativeeconomic waste and insurance policies the Sutton

DiLullo,doctrine aims to See 792A.2d atprevent. 823.
aFinally, tenant has a theexpectationreasonable that landlord has

procured fire not foradequate onlyinsurance the real but alsoproperty,
for any Peterson,other premises.landlord-owned on the Seeproperty 704

Thus,N.E.2d at 1166. we hold that the Wilburs’ writ properlywas
indismissed accordance with the Sutton doctrine.

The Wilburs next contend that the trial court’s rightorder violates their
to protection underequal the New Hampshire Constitution. See N.H.
CONST, I, 2,12.pt. arguearts. They that theby extending Sutton doctrine
to bar actions landlordsby against losses,fortenants uninsured the trial
court impermissibly created different opportunities for recovery among
tort victims.

In order to implicate Clause,the ofprovisions Equalthe Protection the
requisite “State action” must be Dumaine,demonstrated. In re 135 N.H.

(1991).103, 109 mayAbsent some action that fairly be attributed to the
State, there can be no constitutional violation. Id. The argueWilburs that
the trial court’s theapplication of Sutton doctrine is sufficient “State
action” to implicate Equalthe Protection Clause.

The Sutton doctrine sets a judicialforth ofinterpretation privatea
(a lease)agreement made between landlords and tenants. anAbsent

express provision allocating liability to the tenant for fire to thedamages
leased premises, the tenant ais coinsured of the landlord under the

coveragelandlord’s insurance for the property. By applying the Sutton
case,doctrine the ofto facts this the trial court did not render a decision

that results in the State categorically denying a class of certainpeople
Kraemer, (1948).Seebenefits. v. 334 1Shelley U.S. areLandlords not

precluded from recovering damages for negligentuninsured losses from
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lease contains annegotiateand tenants a thatmaytenants. Landlords
to tenant.liabilityor that theexpress agreement provision allocating

Dumaine, in the trialnecessaryIn we to find the State actionfailed
Dumaine, N.H. at 109.interpretation of trust documents. 135court’s

interpretationfind action in the trial court’s ofSimilarly, we do not State
all ofsubject judicial interpretationsthe To wouldlease. hold otherwise

Id. at There is noequalto 110.private agreements protection challenges.
thus,dispute; equal protectionin this the Wilburs’“State action” involved

claim is unfounded.
that trialargument the courtFinally plaintiffs’we address the

the add allegingtheir to amend writ to a counterroneously denied motion
it hadthat set the fire. The court held that becauseintentionallyCrete

writ,the the writ could not be amended.dismissed
a to in thedeny motion amend rests soundgrantThe decision to or

it ancourt, and we will not overturn it unless isdiscretion of the trial
142Radiologists,of Keshishian v. CMCunsustainable exercise discretion.

(2001)295,168, (1997); Lambert, 147 296176 see State v. N.H.N.H. also
standard).ofexercise discretion(explaining unsustainable

onfor to a cause of action is a dismissalA dismissal of a writ failure state
(1993).Barnes, 186, This rule isERG, v. N.H. 189the merits. Inc. 137

ourparticularlywith rules of and with liberalpleadingconsistent modern
theTo assure that for amendmentopportunitydoctrine of amendment. Id.

however, leave togiventhe must be amendmeaning, plaintiffhas practical
hasjudgmentbefore an adversethe to correct deficienciesperceivedwrit

theTherefore, plaintifftrial court must allowId. thepreclusive effect.
afor failure to statedismissingto amend the writ beforeopportunity

precludingto state a case beforeclaim, allowing the two chancesplaintiff
partiesand with furtheropposingthe from the courtsplaintiff burdening

Id.attempts.
to where thetrial decisions to leave amendupheld denyWe have courts’

or didbeing given ample opportunity,to amend afterplaintiffs have failed
hadthe order of dismissal becomenot file the motion to amend until after

249, 253N.H.East 145Kingston,a final See Warren v. Townjudgment. of
(1995).592, 593-94(2000); Scanlon, 139N.H.Arsenault v.

to the writ onin their motion amendThe this case filedplaintiffs
22, 17, 2003 dismissal2002, the trial court’s MarchpriorNovember to

to the writ whileplaintiffs’denied the motion amendorder. The trial court
exercise ofwrit. This was an unsustainablesimultaneously dismissing the
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discretion, ERG that a court atrequires plaintiffsbecause trial allow least
one to writ toopportunity prioramend a to dismissal for failure state a

ERG, Thus,claim. 137 189. trial bySee N.H. at the court erred denying
writ;the solelymotion because it had dismissed the the court should have

considered motion onthe to amend its merits.
drafted,The trial ascorrectlycourt dismissed the writ but erred when it

denied the toplaintiffs’ Accordingly,motion amend. we vacate the order
denying the motion to amend remand trial proceedingsand to the court for
consistent with this opinion.

and,in inpart,; part;vacated remanded.Affirmed

Duggan, JJ.,Nadeau and concurred.
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