
655

2003).(Supp. III andParagraphs V of RSA 511:55 provide authority for
the extension of the of specifiedterms attachments and delineate
procedures for doing so. This language is absent from I.paragraph We

conclude that legislaturethus the intended to limit the term of a real
periodestate attachment to a of six years.

case,In judgmentthis a against 30,was rendered Howard on April
I,511:55,1997. Under RSA Remington held its attachment on Howard’s

real 30, 1997,estate from April 30, 2003,to April 2003. In theApril trial
court extended the term of the attachment for an additional six-year
period. Because we conclude that the legislature intended to limit the term
of a real estate attachment periodto a of years,six we hold that the trial
court erred when it extended the term of Remington’s attachment.

In conclusion,thisreaching we also reject Remington’s argument that
the trial court had the toauthority extend the term of the attachment
under Superior Court Rule 141. The rule states: “Motions for dissolving
injunctions or for the extension or rescission anyof order bemay byheard

Super.any uponJustice due notice to the party.”adverse Ct. R. 141.We
do not agree that the rule bestows theupon trial court the authority to
extend the attachment term in contravention of RSA 511:55, I.
Accordingly, we conclude that the trial court erred when it extended the
term of Remington’s real estate attachment.

Reversed.

Broderick, C.J., and Dalianis, JJ.,Nadeau and concurred.
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Durham, orally, plaintiff.for theStella, brief andbyofJoanne M.

the defendant.Durham, orally, forChrist'ie, by brief andC. ofLynne

(Elliott theAssistance, onBerryof ManchesterLegalHampshireNew
Home, curiae.brief), Wayfor The as amicus

(landlord),Inc.defendant, Enterprises,The SlaniaBRODERICK, C.J.
J.)(Larson, awardingCourtDistricta of the Durhamdecisionappeals

Weillegalof eviction.Miller, as a result anJosephtodamages plaintiff,the
affirm.

into aThe landlord enteredfollowing facts.thesupportsThe record
(tenants) inan apartmentforthe and othersagreement plaintiffwithlease

2002, for25, and calledMay2001ran from June untilDurham. The lease
forto the total rent due$2,000. paytenants failedmonthly of Therent
foran eviction actionbroughtThe landlord2002 on time.April

rent, judgmentin issuance of a defaultwhich resulted thenonpayment of
19,2002.of onpossession Apriland writ

met Tom25, 2002, a fellow tenant withthe andApril plaintiffOn
theChristie, They verbally agreed thatlandlord’s representative.the

rent, and inMayrent and thearrearagethepay Aprilwouldplaintiff
25,Mayin the untilreturn, stay apartmentthe allowed totenants would be

$3,200 pay Aprila for to thegaveThe Christie checkplaintiff2002.
rent, and lateraccepted depositedwhich Christiearrearage Mayand the

29,on Aprilthe bank in Illinoisplaintiffsin the bank. The check cleared
2002.

25, in theirpartythe tenants held ameeting AprilAfter the on
the of thepartyThe landlord that the violated termsapartment. believed

the of the verbaland thus violated termsprior agreement,lease
the toreached on 25. The landlord instructed sheriffagreement April

29, a onApril postedOn the sheriff noticepossession.execute the writ of
hoursadvising they forty-eightthe tenants’ them that hadapartment door

of the on 1.moving apartment Mayto move. The tenants outcompleted
31, itemizingto the tenants aMayOn the landlord issued a letter

$2,000making againstof the landlord was the tenants’chargesnumber
$2,000, no thecharges partthe exceeded ofsecurity Becausedeposit.

returned to them.security deposittenants’ was
quiet enjoyment,The for of the covenant ofplaintiff sued breach

Act, improper security depositProtectionviolation of the Consumer
deductions, forThe landlord counterclaimedunjustand enrichment.

for itsalternativelyor all ofsecurity deposit,in excess of thedamages
trial, plaintiffthe the cross-examinedDuringcontract law.damages under
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Christie, without objection, his ofregarding knowledge the provisions of
540:13, 2003),RSA VII which(Supp. permits a landlord under certain

circumstances to payment of rentalaccept arrearages without creating a
tenancy. trial,new At the conclusion of the plaintiffs counsel asked the

540:13,VII,court to review RSA arguing:

theyIf [the theaccept payment pendencylandlord] of aduring
action, thatpossessory tenant,they’re supposed to inform the in

writing, that they’re gonna forwardgo with the eviction.

No objection was at trial this argument.made to The court gave the
ten dayslandlord thefollowing end of the trial in which to file a

memorandum of law.
law,In its post-trial memorandum of the trial,landlord noted: “At

though [pled],not Plaintiff argueseemed to that Landlord had created a
540-A:13(VH)tenancynew under byRSA not giving[sic] written notice of

withproceeding the eviction after MillerJoe thepaid April rent arrearage
and Maythe rent in advance.” The landlord then set forth its legal

onarguments the merits. It again objectdid not to the court’s
issue,consideration of this nor contend that timingthe and manner in

which the issue had been atraised trial either it ofdeprived the
opportunity to present evidence or otherwise itprejudiced way.in any

The trial court $3,200ruled that the acceptancelandlord’s of the
25,bytendered the onplaintiff April absent any written notice of the

landlord’s intention to theproceed with eviction aprocess, created new
tenancy. The court thatfound no evidence was byintroduced either party
as to the terms of the new tenancy, and ruled it tenancythat was a at will.
The court further that 540:13,ruled the eviction violated RSA VII because
the possessionwrit of that was executed had been issued on the old
tenancy, but a tenancynew had thereafter been created. The court

$1,000damagesawarded in amount eviction,the of for the unlawful as well
as attorney’s fees of $600.

The court also ruled that improper security deposit deductions were
landlord, $1,353.72claimed theby and plaintiff.awarded to the Although

the 31,court further thatruled the landlord’s May 2002 itemization of
beencharges untimely,had the court did not anyaward becausedamages

of the late notice.
theFinally, court thatruled the landlord had unjustlybeen enriched due

$2,000to its retention of the rent for theMay, since landlord had
unlawfully denied the tenants of theoccupancy apartment during that
month, plaintiffand awarded damagesthe in that amount.
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itthatreconsideration, for the first timearguingforlandlord movedThe
that the landlordby argumenttrial thesurprised plaintiffsathad been

for540:13, motionVII. TheRSAtenancya new underhad created
was denied.reconsideration

courtthat the trialamong things,otherargues,the landlordappeal,On
(1) by plaintiff;thepleda notdamages theoryunderby: awardingerred

was540:13, tenancya new(2) and thatappliedthat VIIruling RSA
willfully(3) landlordcreated; that thesufficient evidencefinding

(4)eviction; Mayruling that theforproceduresthe lawfulcircumvented
(5) “savingsuntimely; ruling that awas31, 2002 noticesecurity deposit

invalid; (6) thirty-ruling that theandagreementin the lease wasclause”
all(1997) a of limitations foracts as statutetime limit in RSA 540-A:7day

damages.actions forseparate

theythe courtthe of trial unlessfindingsWe will not disturb
a matter of law.are erroneous asevidentiary supportlack or

fact,law to areconclusions, applicationwell the ofLegal as as
Accordingly, inquiryerror. ourforindependently plainreviewed

to the trial courtpresentedto the evidenceis determine whether
the court’sreasonably its and then whethersupports findings,

Finally, we reviewapplicabledecision is with law.consonant
of de novo.questions law

(2003) (citations omitted); see262,150 265v. N.H.Sherryland Snuffer,
(1997).540-A4,also RSA V

awardingerred bythe trial courtarguesThe landlord first that
The landlord contendstheory pled by plaintiff.under a not thedamages

histhe to amenderroneously plaintiff constructivelythat the court allowed
(1997).540:13,to VII. -SeeRSA 514:9pleadings allege a violation of RSA

toof evidence relatedobjectThe landlord did not either to the introduction
VII,540:13, or to the plaintiffslandlord’s with RSAcompliancethe

Thethe issue.addressingat close of the evidence samearguments the
of in whichto file a memorandum lawpost-triallandlord was then allowed

issue the merits.addressed the onagain objectionit raised no and instead
(1995) (issuesSullivan, 583,Penrich, should be140 N.H. 590Inc. v.Cf.

court). Furthermore, neithertrialat earliest time beforepossibleraised
it wasany evidence thatnor on has the landlord identifiedappealbelow
unfairanyit demonstratedintroducing;from nor has otherwiseprecluded

of this issue.from the court’s considerationprejudice resulting
Hosp.,v. Beech HillAccordingly, we find no error. Kravitzreversible Cf.

383, (2002) allowingerred bythat trial court(holding148 N.H. 393
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amendment of pleadings when proposed amendment introduced new cause
trial).of action not to byreferred either party during

challenges 540:13,The landlord next the trial rulingscourt’s that RSA
VII tenancyand that a newapplied was created when the landlord

$3,200 540:13,accepted payment of on 25. RSAApril provides:VII

rent,the nonpaymentIn case of of while the actionpossessory
pending,is the landlord ofmay accept payment the rental

arrearage newcreating providedwithout a thetenancy, that
landlord the tenant in writinginforms of the landlord’s intention

spiteto with the eviction in ofproceed the landlord’s acceptance
payment. mayof the The landlord to acceptchoose not payment

to proceedand thewith eviction.

The landlord that theargues possessory longeraction was no on“pending”
April 25 because the district judgmentcourt entered final issued aand

Therefore, contends,writ of to thatpossession prior date. the landlord the
statute does not apply.

face, 540:13,On its RSA VII does not foraffirmatively provide the
creation of a tenancy upon Rather,new of a rentalacceptance arrearage. it

toappears assume that a tenancynew be created suchmay under
circumstances. The affirmativelystatute creates a safe harbor for
landlords, providing by theya method which rentalmay accept arrearages
from tenants a whilethereby creating tenancy,without new ensuring that
a tenant who a paymentmakes such does so with notice paymentthat the
will not thestop Furthermore, 540:13,eviction RSA VIIproceeding. on its
face addresses the acceptance of rental not the ofarrearages, payment
future rent.

decide, however, 540:13,needWe not whether RSA VII would have
allowed the accept arrearagelandlord to the rental and rentfuture on
April 25 without acreating tenancynew because it is thatundisputed the

didlandlord not the withprovide plaintiff written notice of its intention to
proceed with the in spite payment.eviction of the

540:13,need creates,Nor we decide whether RSA by negativeVII
aimplication, tenancynew when a landlord aaccepts rental arrearage

while possessorya action is pending without theproviding statutory
written notice to the tenant. At argument, agreedoral landlord’s counsel
that if we were to conclude that the apply,statute does not it stillwould be
necessary to determine whether a new wastenancy otherwise created.
When asked whether we should remand the to the courtcase district for

determination,such a landlord’s counsel that werequested decide whether
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us arefacts beforeBecause the relevantcreated.had beentenancya new
case,conclude that in thisWethe invitation.acceptweundisputed,

tenancy540:13, a or renewedVII newapplies,RSAof whetherregardless
thecomplyto withagainthe landlordrequiredwas created that

tenants.540 to evict thechapterin RSAprocedures
terminated, thatandtenancy wasoriginalthat thedisputeThere is no

however,25, theAprilthe landlord. Onissued tothe of waspossessionwrit
check thattendered aagreement plaintiffinto a newenteredparties —the

that the tenantsagreedand theMay partiesof the rentincluded payment
25. The landlordMaythe untilstay apartmentto inbe allowedwould
that the landlordundisputedIt isin bank account.the check itsdeposited

he intended towritingor in thatorallyeithernot inform the tenantsdid
Thus, partiesthepayment.thedespiteof possessionenforce the writ

(1997)540-A:lSee RSAtenancy.or renewedeither a newcreated
Co., Inc. v.“tenant”); ManagementCorcoran“landlord” and(defining cf.

1987)(Mass. rule that218, (generalCt. isWithers, App.222-23513 N.E.2d
of rent intenancy, paymentnotice to terminateeffective date of validafter

byacceptanceof andtenancy,after terminationfor periodadvance
to recoverrightof waiver ofthereof, evidenceprima,landlord is facie

notice).newabsentpossession
priorthe terms of theagreed thatpartiesthat thearguesThe landlord
theyunderstood that ifand that the tenantsapply,continue tolease would

lease, out.” The landlord“they would bepriorterms of theviolated the
a onby holding partythe termsthe tenants violated leasecontends that

25, the eviction.subsequentthusevening justifyingthe of April

25.Aprilat created ontenancyruled that a will wasThe trial court
assume, however,(1997). tenancythat the newEven if weRSA 540:1See

thatand that the tenants violatedof the leasepriorthe termsincorporated
25, wasof the landlordevening Aprila on theby holding partyagreement

ofnonpaymentissued forpossessionthe writ ofnot authorized to utilize
of Butagreement.this new violation theirthe tenants forrent to evict cf.

in(1997) from540:13-c, agreeing,not(parties prohibitedTIRSA
landlord,case, for writ ofjudgmentthat in ofspiteof rentnonpayment

andagreed-upon payments,if tenant makesshall not be issuedpossession
writ). Themade, issuance ofmay requestnot landlordif payments

to circumvent the lawfulattemptingfromlandlord is prohibited
See RSA 540-A:2chapterto RSA 540.pursuantfor evictionprocedures

written, anycontain(1997). mayoral oragreement,lease or rentalNo
under RSArightsof his or heranya tenant waivesprovision by which

(1997).null and void. See RSA 540:28540, such waiver isanyandchapter
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Thus, ifeven the landlord is correct that the agreement reached on April
25 specifically provided that the landlord could evict the tenants for
violating the lease terms again followingwithout the procedures set forth

540,in RSA chapter that provision would have been null and void with
to therespect violations alleged Glover,here. See v.Havington 143 N.H.

291, (1998).293-94 We therefore agree with the district court that the
evictionwas unlawful.

The argueslandlord next that the court erred in finding that it violated
RSA 540-A:2 or RSA 540-A:3 because the evidence does not asupport

that itfinding “willfully.”acted We disagree.
RSA 540-A:2 provides in pertinent part: “No landlord shall willfully

violate a tenant’s toright quiet enjoyment of his ortenancy attempt to
circumvent lawful procedures for eviction to RSApursuant 540.” RSA 540-

(1997)A:3, II aprohibits “willfully”landlord from seizing or otherwise
denying a tenant access to and possession of the tenant’s rented or leased
premises, other than through proper judicial process. Moore,In Rood v.

378, (2002),148 N.H. 379 we noted that although “willful” is a word of
many meanings context,thedepending upon we have usually interpreted
it to exclude an act committed under a mistaken belief of the operative
facts. “A act voluntarywillful is a act committed with an intent to cause its

not, contrast,results. It is by an accident or an act committed on the basis
Rood,of a omitted).mistake of fact.” 148 N.H. at 379 (quotation

Accordingly, we held that a landlord who entered a tenant’s premises
under an honestly mistaken of theunderstanding tenant’s consent to such
entry did not violate RSA 540-A:2.Id.

Here, the fact,trial court found no mistake of such as was found in
Rood, on the part of the landlord. The landlord’s conduct was in clear

540-A:3, landlord,violation of RSA II. As a the landlord is charged with
knowledge Wheeler,of the 594,statute. See Johnson v. 146 N.H. 597
(2001).We conclude that the evidence asupports finding that the landlord

willfully.acted
The landlord next contends that the trial court byerred that theruling

31,May 2002 security deposit damage letter was untimely. See RSA 540-
(1997)A:7,1 (providing thirty fordays landlord to return security deposit).
plaintiff notes,As the correctly the trial court did not award any damages

(1997).for alleged 540-A:8,this violation. See RSA I evenAccordingly,
erred,that theassuming trial court the error was harmless.

theFinally, landlord that theargues trial court erred by ruling that a
clause” in“savings invalid,the original agreementlease was and that the
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for allof limitationslimit as a statutein RSA 540-A:7actstimethirty-day
damages.actions forseparate

of thecopywith aprovidedthat we have not beennotingbegin byWe
andlettersecurity deposit31Mayor thecounterclaimlandlord’s

Sup. 2003)13(3) (amended (moving partyCt. R.attachments. See
only damagesTheon appeal).recordfor sufficientprovidingresponsible

brief are itsof the landlord’sin the relevant portionsin detaildiscussed
oflight2002.” InMayfor rentthe collectedin fordamages“claim $2000

claim.us, to thatshall limit our reviewto weprovidedthe record
in the lease states:originalclause”“savingsThe

of thevacated, obligationstheareLeased PremisesAfter the
orterm expiresthe leasecontinue until eitherAgreementLease

re-Premises areIf the LeasedPremises are re-let.the Leased
rentalany payments,advancelet, be reimbursed forTenant shall

Landlordbyincurredexpensesarrears and reasonableanyless
Premises, limitationincluding without $75.00the Leasedto re-let

preparation.new leasefor each

bethe tenants “wouldunder thisargues provision,thatThe landlord
term, theend of the unlessafter eviction until theliabilityforresponsible

that its claim undercontendsre-let.” The landlord furtherwerepremises
$2,000 thirty-to asubjectis notMayfor the rent of“savings clause”this

540-A:7.limitations under RSAstatute ofday

court’s order. Weof the trialreadingwith the landlord’sdisagreeWe
originaltheruled either thatthe trial court to havedo not understand

that provisionclaim underor that the landlord’swas invalidprovisionlease
Rather, thelimitations. asofby anyfor the rent was barred statuteMay

$2,000 therent forfound, the was ascorrectly paidcourt landlordtrial
words,In otherAprilon 25.tenancythe createdMaymonth of under new

terminated, didthe landlordtenancy under the lease hadoriginalafter the
$3,200, to theequalan amountAprilon 25. It receivedpremisesre-let the

originalowed under thethe tenants would haveamount of rent thattotal
in re-letthe were factpremisesdate. Becausethrough expirationlease its

itrent toto the full whichequallandlord received an amountand the
lease, the notthe landlord wasoriginalbeen entitled underwould have

generalclause” or“savingsof under thedamagesentitled to an award
$2,000.for rent ofMaycontract law the

$3,200 25, itAprilon causedreceived the check forAfter the landlord
1, them ofdenying occupancyon Maythe eviction of the tenantsunlawful

thatThe trial court concludedthey paid.the for which hadapartment
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$2,000the landlord toallowing retain the rent for May would constitute
unjust enrichment. The landlord’s only challenges to this areruling based
upon argumentsthe that we have rejected above. we do notAccordingly,

ruling.disturb this
The remaining issues raised theby landlord either are without merit or

need not be addressed in oflight rulingsour above. See v.Vogel Vogel, 137
321, 322 (1993).N.H.

Affirmed.

Nadeau, Duggan, JJ.,Dalianis and concurred.
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