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upon concerningreliance cases the harshness of retroactive orders is thus
misplaced.

arguesThe that this case is because the court’s finalpetitioner unique
first,modifying parties’ support obligationsorder the not the but waswas

the theupon respondent’s petitionthird or fourth order issued to modify.
the courtarguesShe that while trial could have made its first order

of the the to itrespondent’s petition modify,effective as date of could not
make its third or fourth order effective as of that date. The citespetitioner

rejectno for this and we it.support proposition

Affirmed.

Nadeau, Duggan, JJ.,Dalianis and concurred.
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Heed, Edwards,W. M. associateattorney general attorneyPeter {Anne
on the brief and for the State.general, orally),

Jr., Concord,Gordon R. of and for theBlakeney, by orally,brief
respondent.

DALIANIS, H.,J. The Sandra herrespondent, appeals involuntary
(NHH)commitment to New theHampshire Hospital by Merrimack

J.) (1)County (Hampe, groundsProbate Court on the that: she was denied
(2)her right by jury; statutoryconstitutional to a trial the waiver of

(3)herphysician-patient privilege right equal protection;violated to the
in her toprobate denying non-availabilitycourt erred motion dismiss for of

(4)the and thepsychiatrist’s report; probate court had insufficient
justifyevidence to the and of her commitment. RSAnecessity length See

(1996 2002).ch. 135-C We affirm.&Supp.
12, 2002,On December NHH filed an commitmentinvoluntary petition

135-C:40,pursuant to RSA 135-C. In accordance with RSA achapter
ancourt-appointed psychiatrist prepared independent evaluation of the

that she was fromrespondent, finding “suffering mood disorder not
otherwise with thatspecified, psychotic potentialfeatures” and “there’s a
serious likelihood of to herself.”danger Additionally, the respondent’s
treating psychiatrist testified that he her with “adiagnosed major

disorder withdepressive psychotic features” and that she was a todanger
herself and possibly dangera to others. Several nurses from the NHH
treatment team and a friend of the also testified to herrespondent as



636

mental the evidence the courtincapacity. upon presented, probateBased
arespondent periodordered that the be committed for not to exceed two

years.

I. Jury Trial

that in herargues probate. denyingThe the court erredrespondent
motion for a trial for her civil commitmentjury involuntary proceeding

CONST, I,under the State Constitution. N.H. art. 15.pt.

guarantees right by juryThe State Constitution the of trial in all
at the time inright adoptioncases where the existed at common law of its

(1885).406, extend,N.H. The notRay, right1784. State v. 63 407 does
however, thespecial, statutory summary proceedingsto or unknown to

(SLAPP Procedure),common law. the Justices Suit 138 N.H.Opinion of
(1994).445, 450

byFor the to have a constitutional to trial therespondent right jury,
adoptionin New at the time of the of the Newpractice Hampshire

juriesConstitution must have been to summon to determineHampshire
atinvoluntary Ray,civil commitments. See 63 N.H. 407. There are few

the time the theirjurisdictions practice adoptionwhere the at of of state
to determine the of ajuries insanity person.constitutions was to summon

(Or. 1978).Mills, 1143,See, P.2d 1144 n.2 Ct.e.g., App.Matter 585of
Sandra H. not offer to her assertion that civilany supportdid evidence
commitments were determined trial in New toby jury Hampshire prior

any1784. also have been to find documentation hersupportingWe unable
argument.

1700s,the in NewThroughout passed Hampshire ordering,laws were
Friends,”the of that it the ofupon request “power“Relations or be within

the for the Probate of Wills ... to direct the Select of the localJudge Men”
town “to make into a was “nonInquisition” person compos”whether
(insane). 1702-1745, 1745-1774, 8; 1776-1784,2;ch. ch. ch.Laws Laws Laws
1. consideration for the “Select Men’s” thefinding, probate judgeWith

1776-1784,determined whether a was non Laws ch. 1. Theperson compos.
then a to care for the hisprobate judge assign guardian personwould and

1700s,or The the until the ofpractice throughout adoptionher estates. Id.
Constitution,Hampshire probate judgethe New was that the determined

Men,” theinsanity personthe of a with the aid of the local “Select not with
aid of jury.a

Moreover, that,we have held because it is apreviously special
statutory bythere is no constitutional for a trialproceeding, requirement

Moulton,jury mentallyin the commitment of insane or ill In re 96persons.
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(1950).370, we conclude that the had noAccordingly, respondentN.H. 372
to the State Constitution. See theright jury Opiniona trial under of

Justices, 450; Moulton, 372;138 N.H. at In re 96 N.H. at see also In re
(Fla.Jones, 1117, 1976); Easton, 441,339 So. 2d 1118 In re 133 A.2d 449

(Md. 1957).
The that her torespondent argues right equal protection was violated

jury involuntarybecause criminal defendants are entitled to a trial while
brief, however,civil In her the respondentcommittees are not. does not

claim,her asufficiently argue equal protection making only “passing
opinionreference” to a California intermediate court in which the State of

Thus,argument.California had conceded the constitutional we consider
the equal protection argument waived. See State v. 135 N.H.Hermsdorf

(1992).360, 365

II. Physician-Patient Privilege

The respondent statutoryasserts that the waiver of the physician-
patient privilege for or conducted to RSAproceedings hearings pursuant
135-C:27-:54 her toright equal protectionviolates under the State and

2003);Federal RSA (Supp.Constitutions. See 329:26 RSA (Supp.330-A:32
2003).

Federal equal protection greateroffers no ourprotection than State
equal protection guarantee. Estate Robitaille v. N.H. Dep’t Rev.of of
Admin., 595, (2003); LeClair, 213,149N.H. 596 LeClair v. 137N.H. 221-22
(1993). held,We have in accordance with the United States Supreme
Court, equal protection guaranteethat the is “essentially a direction that
all persons similarly situated should be treated alike.” Cleburne v.

Center, Inc., 432, (1985);Cleburne Living LaPorte,473 U.S. 439 State v.
73, (1991).134 N.H. In applying76 an identical toanalysis bythat used

courts,federal we have held that a “classification arbitrary,must not be
but reasonably promotemust some ofproper object public welfare or

Justices, 374, (1999).interest.” Opinion the 144N.H. 384of
“In anconsidering equal protection underchallenge our State

Constitution, we must first determine the ofappropriate standard review
by examining the and thepurpose scope of State-created classification and
the individual rights Robitaille, 596;affected.” Estate 149 N.H. at seeof

(1982).State, 79,Boehner v. 122 N.H. 83-84 based uponClassifications
suspect affectingclasses or a fundamental right subject“are to the most
exacting scrutiny; muster,to constitutionalpass they must justified bybe
a compelling governmental interest and must be necessary to the
accomplishment of legitimate purpose.” Sidoti,its Palmore v. 466 U.S.
429, (1984); Robitaille,432 596;LeClair,see also Estate 149 N.H. at 137of
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“important rights”substantive mustinvolvingN.H. at 222. Classifications
a fairhavingsome of differenceupon groundbe reasonable and rest and

Hamel, 137of the Petitionobject legislation.relation to thesubstantial of
(1993). to a488, this “intermediate review”appliedN.H. 491 We have

courts, ouralthoughthan do the federalcategory rightsbroader of
Finally,is the absentthis level of same.analysis applyingwhen review

right,an substantiveright, importantof a fundamentalinfringementsome
classification, thesuspect constitutionalapplication recognizedor of some

State, 115Valley Bank v. N.H.rationality.to is that ofappliedstandard be
151, 154-55(1975).

equal protectionhave an testoccasion,On our decisionspast articulated
personsis whetherconcerning equal protectionthe “first inquirywhere

law.”statutoryunder thedifferentlysituated are treatedbeingsimilarly
(1980). areClements, 25, that whoHolding persons120 N.H. 29Gazzola v.

athe same under the law isneed not be treatedsimilarlynot situated
Whetherprotection guarantee.theway explaining equalshorthand of

intermediate, rational standard ofor basisscrutiny,a strictapplying
courts, whether differencesreview, we, the federal determineas well as

under the law.treatmentjustify disparatebetween the classes
that ado not “demandThe Federal and State Protection ClausesEqual

arethingsor whichpersons requireto allnecessarily apply equallystatute
the same.”though theyin law as werein fact to be treateddifferent

(1981)464,Court, 469450 U.S.County SuperiorMichael M. v. Sonoma
omitted). the fact“realisticallya reflectsWhere classification(quotation

circumstances,”in certainsimilarlynotgroups]that the are situated[two
sufficientlythe isid., groupstreatment oflegislation’s differingand the

interest, an equal protectionit will survivegovernmentrelated to a
at 472-73.See id.challenge.

whetherinitiallydecisions where wepastIn some of our evaluated
situated, than do thelanguagewe utilized differentsimilarlywerepersons

test. Oursame result under a rational basisfederal courts to achieve the
classes,theon the dissimilarities of“similarly analysissituated” focused

reasonable classification. See Walkerself-evidentlywere a basis forwhich
Dist., 42, 44, (2002); also284 F.3d seev. SchoolRegion Co-op.Exeter

230, (2001);Labor, 146 N.H. 231 McGraw v.N.H. Dep’tEmond v. of
(2001).Dist., 709, In those145 N.H. 712Exeter Sch.Region Coop.

the classes and concludeddecisions, the differences betweenwe discussed
situated, injustifiedwhich the differencesimilarlynottheythat were

McGraw, applying145 N.H. at 712. We werethe law. Seetreatment under
review, i.e., basis, therational asstandard ofequal protectionthe same

Thus,id.; Walker, although284 F.3d at 46.Seeapply.federal courts would
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languagethe in some of our past bydecisions varied from that used federal
courts, our State equal protection analysis is identical.

Having analysis Constitution,clarified our under the State we now
the respondent’s Constitution,address claim under the citingState federal

Ball, (1983).foropinions guidance only. 226, 231-33State v. 124 N.H.
The respondent contends that ofbecause waiver the physician-patient

isprivilege committees,not automatic for criminal as it is for involuntary
civil under RSA 330-A:32,committees 329:26 and RSA her right equalto

hasprotection been violated. The classification here does not involve a
class,suspect a rightfundamental or an “important right”;substantive

thus, we theapply Robitaille,rational basis test. See Estate 149 N.H. atof
596-97.

The differences between civil committees and criminal committees
rationally Kort,justify 1514,the classification. See Glatz v. 807 F.2d 1522
(10th 1986); States, 354, (1983);Cir. Jones v. United 463 U.S. 370 In recf.

A., 295, (2001). committee,Richard 146 N.H. 298-99 A criminal having
been reason ofacquitted by insanity, has already subjectedbeen to a trial
at which his or her mental illness was admitted or proven. See RSA 651:8-b
(1996); M., 379, (1985); Glatz,In re Kathleen 126 N.H. 384 807 F.2d at

contrast,1522. In toprior involuntary civil commitment proceedings or
hearings pursuant 135-C:27-:54,to RSA there may not have been any
determination of mental illness of a person sought to be involuntarily
committed.

The physician-patient of anprivilege civilinvoluntary committee is
waived to in the productionassist of evidence to determine whether the
person is ill and tomentally evaluate the dangerlikelihood of to self or

M.,others. See In re Kathleen 126 N.H. at 385. Such evidence may already
have been provided at the criminal trial of a criminal committee. It is
reasonable to treat the two groups differently to ensure the State’s
legitimate interest in the proper evaluation of the mental condition and the
dangerousness of an involuntary civil committee.

We have previously held that where legislaturethe not andid create
exception to the physician-patient privilege under RSA 329:26 and RSA
330-A:32, there was not a seper exemption for involuntary commitment
proceedings. M.,In re Kathleen 126 N.H. 383. legislatureat The
subsequently amended the statutes to explicitly except involuntary
commitment proceedings and hearings pursuantconducted to RSA 135-­
C:27-:54. Because there is a rational basis for treating involuntary civil
committees and criminal committees wedifferently, conclude that neither
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torespondent’s right equal330-A:32 violate theRSA 329:26 nor RSA
Glatz, F.2d at 1522.See 807protection.

no greateroffers the defendantThe United States Constitution
circumstances.State Constitution under thesethan does theprotection

Walker,Robitaille, 596-97; 284 F.3d at 44.149 N.H. atEstate of
the United Statesthe same result underAccordingly, we reach

do under the State Constitution.Constitution as we

III. Psychiatrist’s Report

herdenyingcourt erred inprobatecontends that therespondentThe
not made availablereportto because the waspsychiatrist’smotion dismiss

2002).(Supp.the to RSA 135-C:41day hearing pursuantto her the before

the be “madepsychiatrist’s reportRSA 135-C:41 thatrequires
“dayadmitted” on the before thesoughtto the to bepersonavailable

that the was not madeAssuming deciding reportwithouthearing.”
statute, theonly requested bythe the reliefrequired byavailable as

no alternativesoughtof the Sherespondent petition.was dismissal
the lateany prejudice bythat she suffered causedremedy, arguedid not

with the Under thesehearing.of the and went forwardreceipt report,
thecircumstances, that would not have beenwe conclude dismissal

we find no reversible error.remedy. Accordingly,appropriate

the commitmentLength necessityIV. and of

the courtargument probatethe thatFinally respondent’swe address
committed, toto order her but alsoonlyhad insufficient evidence not

reportof time than thelonger period psychiatrist’scommit her for a
recommended.

chapter requireof RSA 135-Cinvoluntary provisionsThe admission
evidence, that theconvincingandbythe to clearpetitioner prove,

as a result of mental illnessmental conditionrespondent’s present
respondentlikelihood of to the ordangera seriouspresents potentially

(1993).209, uphold probate212 We will thePerley,others. In re 137 N.H.
the findingsfact-finder could have madeunless no rationalrulingcourt’s

convincingclear and evidence. Id.by

aposedtestified that theexamining psychiatrist respondentThe
of to herself and recommendeddangerserious likelihoodpotentially

respondent’s treating physicianone Theyear.commitment forinvoluntary
her aggressive,from testified regardingand several nurses NHH

involuntaryand recommendedand suicidal behaviordangerous
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years. poorcommitment for two a friend testified to herAdditionally,
mental There was sufficient evidence for rational tocapacity. a fact-finder

byfind clear and evidence that theconvincing presented arespondent
serious ofpotentially dangerlikelihood to herself or others.

itAdditionally, was within the probate court’s discretion to order a
commitment to years.not exceed two The that becauserespondent argues
RSA 135-C:45 requires probatethe court to make thatspecific findinga
alternative to involuntarytreatment commitment would not be in the best
interest of the person and the in order to ancommunity overrule

opinion committed,examining psychiatrist’s personthat the not be the
probate court must make a similar finding orderingwhen commitment for

longera of timeperiod bythan recommended the examining psychiatrist.
statute,This court is the final arbiter of the a asmeaning expressedof in

the of Appeal Ctr.,words the statute itself. HCA Parkland Medical 143of
(1998).92, statute,N.H. 94 When theconstruing meaning of a we first

examine statute,the found in thelanguage possible,and where we ascribe
the andplain ordinary Bernard,to words v. 141meanings used. State N.H.

(1996).230, 233 When the in thelanguage used statute is clear and
itsunambiguous, meaning is not subject by judicialto modification

Nickerson, (2001).12, 13construction. State v. 147N.H.
RSA 135-C:45unambiguously probate maystates that the court make

an order thenotwithstanding expert testimony without making any
(courtadditional specific findings. 135-C:45,See RSA mayI releaseorder

or outpatient treatment personof the notwithstanding expert testimony
commitment). Therecommending legislature also made clear that when

the examining psychiatrist involuntaryfinds unnecessary,admission the
judge stillmay order commitment if an additional isspecific finding made.
Id. The statute requiredoes not findingsadditional specific anyunder
other Seecircumstances. id.

Courts ignorecan neither the plain language legislationof nor add
words which the lawmakers not Bernard,did see fit to include. 141N.H. at
233. Because we will not add or requirements statute,words to this we
hold that the probate court did not need to make an additional specific
finding to order the respondent to be committed for no more than two
years. record,After review of the we conclude that there was sufficient
evidence to support probatethe court’s order.

Affirmed.

Broderick, C.J., Duggan, concurred;and Nadeau JJ., Brock,and
C.J., retired, specially 490:3,underassigned RSA concurred.


