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brief, and Edmund J. Boutin orally), for the defendants.

Dalianis, J. This case concerns on-going litigation between the
plaintiff, North Country Services, (NCES),Environmental Inc. and the
defendants, the Town of Bethlehem and its andplanning zoning boards
(town). 2001,In we issued an opinion regarding prior litigation between
NCES and the town. See N. Country Bethlehem,Envtl. Servs. v. Town of

(2001)(NCES I).146 N.H. I,348 Like NCES the disputeinstant arises out
of NCES’ landfill operations. The parties appeal the order of the Superior

J.)Court (Burling, upon the merits of petitionNCES’ for declaratory
relief and the town’s counterclaims and counter-petition for declaratory
relief. We affirm in part, reverse in part, vacate in part, and remand.

I. Background

A. NCES I

1976,Since privatea landfill has existed on an eighty-seven acre parcel
in Bethlehem that NCES now owns. See id. at 350-51. The landfillfirst
comprised four pursuantacres to a variance the grantedtown the original
landowner in 1983,1976. See id. at 350. In the landfill expanded to ten

1985,acres. See Inid. the town granted a special exception to expand the
landfill to an forty-oneadditional acres. See id. The town imposed twenty-
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theThe ofexpansionSee id.special exception.conditions theuponthree
since 1986.litigationhas a source oflandfill been

tosought permitshave Stateand its predecessors-in-interestNCES
(thethe acresstages fifty-onein withinoperationsthe landfillexpand

of thesubjectacres that were theforty-oneten acres and theoriginal
RULES, IStageADMIN. Env-Wm 102.159.See N.H.special exception).

1,146 at 351. TheSee NCES N.H.fifty-oneof the acres.eighteeninvolved
II involved anStageI in 1987. See id.Stageforgranted permissionState

IIStageforgranted permissionseven acres. See id. The Stateadditional
RULES,two See N.H. Admin.phases.in II includedStage1989. See id.

102.124.Env-Wm
Stageto the second ofenjoin phaseI the town’s effortsNCES concerned

relied, 1976The in theI, part, upon146 N.H. at 351. townII. See NCES
the trialat 352. We affirmedexception.and the 1985 Id.specialvariance
the areacontained “no limitation onthat the 1976 variancerulingcourt’s

Id. at 353-on the ten-acre lot.”occupyland couldfilling operationsNCES’
“neither the 1985the court’s determination that54. We also affirmed

thereto, anycontained]the conditions attachedexception, nor 1986special
Thus, thatat 355. we heldon the size of the landfill.” Id.express limitation

acres, areathe entirefifty-onehad town to useapprovalNCES
and for itsspecial exception,the 1976 variance 1985encompassed by

id. at 353-55.operations.landfill See
zoningto the town’srelied two amendmentsuponThe town also

amendment, 1987,enacted in350-51. The firstordinance. See id. at
anyindisposal facilitysolid wasteany privatethe existence ofprohibits

1992,amendment, inenactedSee id. at 350. The secondtown district.
offacility expansionor theany disposalthe location of solid wasteprevents

See id.district, facility.unless the town owns theanylandfill inexistingan
could notthat the townaffirmed the lower court’s determinationWe

II, id. atphase two. Seeenjoin Stageamendments torely upon these
Managementthe State Solid WasteNCES thatAlthough argued352-53.

amendments, not reach149-M, these we didAct, preemptedchapterRSA
Instead, thatrulingaffirmed the trial court’sissue. See id. at 353. wethis

acresfifty-oneon theoperationsneither amendment to NCES’applied
uses at the time of“were pre-existing, permittedthe operationsbecause

(1996). theBecauseId.; also RSA 674:19the 1987 amendment.” see
acres,the itoperations fifty-oneto NCES’ onapplyamendments did not

them.preempteddecide whether State lawunnecessary for us towas
1,146 N.H. at 353.NCES

under RSApreemptionthe issue of State lawputsThe current litigation
the court.149-M beforechapter squarely
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Current, LitigationB.

to townThe current actions NCES and thedispute primarily relates
I pending. Duringtook while NCES was that time:

(1) and to ofapplied permit begin StageNCES for received a State III
fifty-onethe which involved land within the acres.expansion, additional

beganIII in 2000.Stage operations December
(2) into a Energy,NCES entered lease with Commonwealth Bethlehem

(CBE) (LGU)to operate gasLLC construct and a landfill utilization
Rules,facility fifty-oneon the acres. See N.H. Admin. Env-Wm

(lined2502.02(a)(6),2506.07 landfills have decomposition gasmust control
system). CBE a temporary permit facility,received State to build the LGU

currentlywhich is operational.
(3) The town notified NCES that it could not its landfillexpand without

first obtaining site-plan building permitsreview and from the town.
however,of IBecause the NCES townlitigation, the did not initiate

enforcement proceedings.
(4) The town CBEnotified that it could not construct facilitythe LGU

buildingwithout a permit approval.and site The alsoprior town asserted
that the facilityLGU violated a 1986 town ordinance prohibiting
incinerators.

(5) 2001,In and2000 the zoningtown amended its to thelaws limit
ofheight “solid waste disposal to no more than ninety-fivefacilities]” feet

“measured from the natural and undisturbed contour of the land under
any existing or future landfill.”

In September 2001, NCES thepetitioned for,trial court among other
(1)things, declarations that: the town is fromprecluded exercising site-its

plan review overauthority and itsapplying height ordinance theto
development (2)landfill’s fifty-onewithin the acre parcel; and the town’s

height ordinance and plansite review regulations are preempted by RSA
chapter 149-M.

The town counterclaimed for breach of contract and violation of certain
of the conditions of the 1985 special exception. Additionally, the town

that,asought declaration with respect to III andStage the LGU facility,
NCES must abring plansite to the planning and,board if the plan is

thenapproved, must obtain a building permit.
filed, 2002,After the instant lawsuit was in April NCES for aapplied

permitState to develop Stage IV of the Nearlylandfill. all of IVStage
involves land outside of the month,acres.fifty-one That same the town
amended its counter-petition following (1)to seek the declarations: the

ofpart Stage IV that expands beyond the fifty-one acres inaddressed



610

ordinances, 1987including theby zoningNCES I the town’sprohibitedis
amendments; (2) to seek Stateprior continuing approval1992 and toand
IV, must for and obtain “all local NCESapprovals.”for NCESStage apply

IV in March 2003.permission Stagereceived State for

RulingC. Court’sTrial
' trial, thecourt issued a order onfour-day lengthya bench theFollowing

the following rulingsThe court madeparties’ petitions.merits of the'
(1) the iszoning1987 amendmentzoningthe town’s ordinances:regarding

it is with the StateRSA 149-Mbecause inconsistentby chapterpreempted
(2) byamendment is notscheme; zoning preemptedthe 1992legislative

expansionsthe to ofby prohibitand be used townmayRSA 149-Mchapter
(3)acres; the town’s 1986beyond fifty-onethe becausethe landfill

Airbyis the State Pollutionpreemptedincineratorsforbiddingordinance
Act, 125-C, it to the LGUmay applythe town notchapterControl RSA

(4) anyits ordinance tomay heightthe townfacility; applyand
acres, IIIincluding Stagefifty-oneof the landfill within thedevelopment

of IV.portions Stageand
and reviewbuilding permit site-plantherespectWith to town’s

(1) site-plana town’s reviewruled that: ofrequirements, portionsthe court
(2)not;149-M, others areby RSA while-preempted chapterareprocess

site-planof the reviewportionsthemay apply non-preemptedthe town
II,Stagehas taken afterplaceall construction thatprocess to landfill

(3) fifty-thetwo; permittedlandfill is a use withinand because thephase
State, maytown notregulated byits is the theone acres and because form

landfill, maythebuilding permitto a to butexpandNCES obtainrequire
structures, asto build suchbuilding permit specificit to arequire obtain

thefacility,the LGU on landfill.
of 1985onlyruled two of the conditions thethe court thatFinally,

NCES had violated wereexception that the town assertedspecial
ruling.nor the has thisappealedNeither NCES townenforceable.

II. Discussion

PreemptionA LawState

the entirechapter preemptsRSA 149-MOn NCES asserts thatappeal,
inas set forthmanagement facility regulation, exceptfield of solid waste

2003),149-M:9, argues only local(Supp. permitsVII which NCESRSA
RSAAccordingly, NCES contends thatfacilityof location.regulation

amendment, thezoning height1992149-M thechapter preempts
buildingand itsordinance, site-plan processentire reviewthe town’s
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that, ruled,the RSApermit requirement. The town counters as trial court
chapter preempts only aspects management149-M certain of solid waste
facility regulation.

1. General Principles

“The preemption statutorystate issue is one ofessentially
andinterpretation authorityconstruction —whether local to regulate

aunder zoning enabling preemptedact... is law 3 A.H.policy.”state orby
Rathkopf Rathkopf’s Zoning Planninga.,& The §Law of 48.2and
(2003). 48.2, 48.4,Preemption may express implied. §§be or See id. 48-5at

48-6; Lebanon,to City 618,Koor Communication v. N.H. 620148cf. of
(2002) law).(discussing byof State lawpreemption federal Express
preemption is not here.claimed beImplied preemption may found when

comprehensivenessthe detail theand of State statutory scheme evinces
legislative intent to supersede regulation. RATHKOPF,local See supra3

48.4,§ at State48-6. law local lawpreempts also when there is an actual
conflict Statebetween and local Aregulation. See id. conflict exists when a
municipal ordinance regulationor permits that which a State statute

Municipal Corporationsorprohibits McQuillin,vice versa. 5 E.
15.20, (3d 1996).§ at 107 ed. rev. whenEven a local notordinance does

statute,conflictexpressly with a State it will be itpreempted when
thefrustrates statute’s Id.purpose.

“The mere fact that statea law contains detailed and
comprehensive regulations not, itself,of a subject does of establish the
intent of the legislature occupyto the entire field to the exclusion of local
legislation.” MCQUILLIN,6 E. 21.34,§MUNICIPAL CORPORATIONS 335at
(3d 1998);ed. rev. see v. Colebrook, 767,JTR Colebrook Town 149 N.H.of

(2003).770 To determine whether legislaturethe has to occupyintended
field,the maythe court look to the whole purpose scopeand of the

legislative scheme and need not suchfind intent in thesolely statutory
McQuillin, 21.34,language. §6 supra at 335. nature of thevery“[T]he

regulated subject maymatter demand exclusive regulationstate to achieve
the uniformity necessary to serve purposethe state’s or interest.” Id. at
336.

following questions[T]he are pertinent in determining whether
the state has thepreempted field: does the ordinance conflict

law;with law,state is the state orexpressly impliedly, to be
exclusive; does the subject matter reflect a need for uniformity; is
the state scheme pervasive comprehensiveso or precludesthat it

ofcoexistence regulation; andmunicipal does the ordinance stand
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and of the fullto the executionaccomplishmentas an obstacle
legislature.theand ofpurposes objectives

field,the entirepreempted regulatoryat the State hasId. 335-36.When
of whether the termssubject preempted, regardlesslaw on the isany local

334-35; CitySee at see also Casico v.the and State law conflict. id.of local
(1997).Manchester, 312, 315142N.H.of

StatutoryState Scheme2. Comprehensiveness of

149-Mchapterthe matter of RSAsubjectThe has declaredlegislature
the are human“protectThe of law topurposesto be of statewide concern.

environment,health, preciousand ... conservethe naturalpreserve...
2003).(Supp.149-M:1 Anothernatural resources.” RSAdwindlingand
Hampshire byofto benefit to the citizens Newis “ensurepurpose

which will meet the capacitysolid management optionsfor wasteproviding
environmental, healthminimizing publicstate adverseneeds of the while

2003).149-M:11,IIimpacts.” (Supp.RSAlong-termand economic
is and“proper integratedachieve these goalsThe means to

The haslegislature designatedof RSA 149-M:1.management solid waste.”
(DES) responsibleto beof Environmental ServicesDepartmentthe State

2003);(Supp. see alsoRSA 149-M. RSA 149-M:5enforcing chapterfor
2003).149-M:4, otherAmong managementV solid waste(Supp.RSA

managementDES must establish State solid wasteresponsibilities,
aby administeringfacilitiespublicandgoals, regulate privateandpolicies

149-plan.a statewide solid waste RSApermit system, prepareState and
2003).(Supp.M:6

constructs, or initiatesoperatesonerequiredA State is beforepermit
RSA 149-M:9management facility. (Supp.athe closure of solid waste

2003). it the proposeda unless determines thatmay permitDES not issue
149-M:11,RSApublic“a substantial benefit.”facility providessolid waste

2003). consider,determination, DESthis mustmakingIII In(Supp.
(1) need a wastelong-termshort- and for solidotheramong things: “[t]he

size, tocapacityto providethe and locationfacility proposed type,of
State]”;the of andgeneratedwaste within borders [theaccommodate solid

(2) the state in itsfacility achieving”the to assistability proposedof“[t]he
the ofmanagement andplan, goalsof the State solid wastegoals, goalsthe

Id.bysubmitted local districts.management plansor solid wasteone more
legislaturethepublic requirement,In the “substantial benefit”enacting

(1) to theresponsiblethe “is for solid wastelegislature providefound that:
(2)citizens”; “to for theseof the and itsmanagement providestateneed[s]

exists withinneeds, adequate capacityensure thatlegislature][the must
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the to generatedstate accommodate the solid waste ofwithin the borders
state”; (3)the necessary to meet solid capacity“[flacilities state waste

needs must be anddesigned operated in a manner which will theprotect
(4)public environment”;health and the state’s natural integrated“[a]n

system of solid waste a ofmanagement requires variety types of facilities
(5)to stream”;accommodate entirethe solid waste and enacting statutes

to address these needs “is an the policeexercise of to thepower granted
general 149-M:11,court” the Iunder State Constitution. RSA (Supp.
2003).

Although the ofpurposes chapterRSA 149 relate to State andgoals
policy, gives governmentthe law local in management.a role solid waste
See v. Browning 355,Town Pelham Ferns Indus. 141of N.H., N.H. 359of
(1996) law). instance,(interpreting prior For before issuing permit,a State
DES must consider of“[t]he concerns the citizens governingand bodies of
the municipality, county,host and persons.”district and other affected

149-M:11, IV(a) 2003).RSA (Supp. circumstances,In certain DES must
take atestimony publicat localhearing from residents about their

Seeconcerns. id.
In enacting chapter,the the legislature found that process“[t]he of

disposal of solid waste has been and should continue to be primarily the
responsibility of municipal government.” 1996,Laws legislature251:1.The
also found that “[although municipalities have primary responsibility for

the ofsolving problems solid disposal,waste should onlysolutions not be
needs,onbased individual municipal but should include environmentally

safe and economical answers which more community.”involve than one Id.
chapterRSA requires every149-M municipality to “either provide a

facility or assure access to another approved facilitysolid waste for its
149-M:17, 2003);residents.” RSA I (Supp. see also RSA 149-M:23-:25

2003). If(Supp. the municipality does not meet obligation,this DES will
investigate the opportunities for the municipality to its facility,build own
use facility,another municipality’s or contract with private facility.a RSA

2003).149-M.-21,1 If and(Supp. DES the aremunicipality agreeunable to
upon solution,an acceptable DES taken,and determines landthat must be
DES “shall institute eminent 149-M:21,domain proceedings.” RSA II-V

2003).(Supp.
Additional provisions of RSA chapter provide149-M for State

ofenforcement the chapter through investigations and State-imposed
penalties for non-compliance and violations. See RSA 149-M:13-:16(Supp.
2003).
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SchemeRegulatoryComprehensiveness3. of

2003) to rulesauthority adoptDES broadgrants(Supp.RSA 149-M:7
the149, governingthosechapter includingto RSAnecessary enforce

and relatedfacilities thosemanagementfor of solid wastetypescriteria all
II, XV;149-M:7, III, see TownRSA alsoSeesystem.to the State permit of

law).Pelham, prior141 at 362 (interpretingN.H.
facilities,managementall solid wasteregulations,DESPursuant to

meetmustrequirement,the Stateexempt permitfromincluding those
Seeconstruction, and standards.closuredesign, operationsiting,universal

is101.02(c), facilityofRules, type2701.02. EachN.H. ADMIN. Env-Wm
RULES,See N.H. ADMIN.requirements.ofsubject to a host additionalalso

facilities); ADMIN.(collection, transfer N.H.storage andch. 2100Env-Wm.
facilities); N.H.and treatmentRULES, ch. 2200 (processingEnv-Wm.

facilities); N.H. ADMIN.2300Rules, (compostingEnv-Wm. ch.ADMIN.
Rules,(incineration facilities);RULES, N.H. ADMIN.ch. 2400Env-Wm.

(landfills).2500Env-Wm. ch.
set in abundant detail.is forthlandfill-specific requirementsof theEach

instance, siting2500. theRules, Env-Wm ch. ForN.H. Admin.See
following requirements:the setbackincluderegulations

(a) between thestripbuffershall be a minimum 100-footThere
ofthe the landfill.footprintline andproperty

the(b) buffer betweenbe a minimum 300-footThere shall
aI and II roads andthe and Class Classfootprint of landfill

of the landfill andfootprintbuffer between theminimum 100-foot
VI roads.throughClass III Class

(c) of 500 feet maintainedbe minimum distanceThere shall a
residencesexistingthe and allof landfillfootprintbetween the

applicant.thebynot owned
(d) wastes shallreceiving putrescibleof a landfillfootprintThe

10,000 airport runway byfeet usedanywithin ofnot be located
usedrunway by onlyof5,000 any airportor feetturbojet aircraft

aircraft.piston-type

sitingRules, requirements2504.04. AdditionalEnv-WmN.H. ADMIN.
water, conditions. See N.H.geologicwater andgroundto surfacepertain

2504.02, 2504.03, TheRules, regulations2504.05.Env-WmAdmin.
a linedsystemliner ofthe base of the bottomexample,for thatrequire,

high groundwaterfeet theof 6 above seasonal“shall be a minimumlandfill
Rules, Env-Wmsurface.” N.H. ADMIN.and bedrocktable confirmed

2504.02(d). be withinaddition, mayof a landfill not locatedfootprinttheIn
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“200 upgradientfeet and 100 feet a ordowngradient of wetland” “within
200 feet of any perennial body,surface water measured from the closest

Rules,bank of a stream and closest shore of a lake.” N.H. Admin. Env-
(e).2504.03(d),Wm

The design regulations instance,are equally applicantdetailed. For an
must show that the thematerials used for of a landfill “have asubgrade

hydraulicsaturated xconductivity of 1 10'4 or less.” N.H. Admin.cm/sec
2505.03(b).RULES, Env-Wm design requirementsOther include:

(1) designing and maintaining main access roads to fromleading and the
working face of the so they support requiredlandfill that andloadingthe
limit traffic congestion, safetyroad hazards and dust production;
(2) mainfencing necessaryaccess roads the “if toproperty catchonto/into

(3)blowing paper”; designing gradesand final to with surrounding“blend
features to the greatest RULES,extent N.H.possible.” Admin. Env-Wm

(h), (i).2505.11(g),
theSimilarly, operating regulations thespecify inspections and

maintenance that permitteea landfill must orperform daily weekly. See
Rules,N.H. Admin. Env-Wm 2506.08.

includes,Each applicant reportmust submit a thatsite to DES among
other athings: maps and narrative the facility’s impactdiscussion of on

zones, wetlands,flood hazard water sources endangered species;and a
ofhydrogeological report the site if the facility has ormanaged will

manage waste which the potentialhas to cause groundwater or surface
contamination;water and discussion of trafficanticipated theimpacts by

RULES,facility. N.H. ADMIN. Env-Wm 314.10.

We hold chapterthat RSA a149-M constitutes comprehensive and
detailed regulatory construction,scheme thegoverning design, operation
and ofclosure solid waste facilities.management Such exhaustive
treatment of the ordinarilyfield manifests legislative intent to occupy it.

Whitcomb,See Carroll,Arthur 402,Inc. v. Town (1996);141 N.H. 407of cf.
Communication, (federalKoor 148 N.H. at 621 regulations have same

statutes).preemptive force as federal
Our conclusion that chapterRSA 149-Mis andcomprehensive detailed

does not end our preemption however,inquiry, because one of its
provisions, 149-M:9,VII,RSA authorizes municipal regulation.additional

Casico,See 142 N.H. at 316. The theparties dispute scope of municipal
regulation 149-M:9,that RSA VII allows.
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H9-M:9,RSA VIIMunicipal Regulation UnderAdditionali.

149-M:9,in RSA VII. See JTRlanguagethe usedWe first scrutinize
its andColebrook, language plain770. give149 N.H. at We undefined

intent, ismeaning, legislation’sin mind the whichordinary keeping
whole,the as a andthe construction of statuteby examiningdetermined

must construeisolated words and Id. Weby examining phrases.not simply
that with the andspiritin a manner is “consistentstatutory provisionthis

omitted).as at 770-71 (quotationthe a whole.” Id.objectives legislationof
a tobeyond legislativedo look the of statute determinelanguageWe not

See Pennelli v. Townunambiguous.intent if is clear andlanguagethe of
(2002).Pelham, 365, 368-69148 N.H.

149-M:9,RSA VII provides:

shall notby departmenta thefacility permitThe issuance of
local under allany approvals requiredto obtainobligationaffect

ordinances, codes, notregulationslocal andapplicable, lawful
land use ofregulationwith this Localchapter.inconsistent
if administered inpresumed goodlocation shall be lawfulfacility

notfaith, such shall be conclusive.presumptionbut

149-M notchapterof the statute is that RSA doesreadingA plain
lawful, that are consistent with Stateregulationslocalpreempt applicable

toapplicantsthis Stateprovision requires permitfirst sentence oflaw. The
“all local that areregulationsunder lawful”applicable,obtain approvals

The sentence that thechapterRSA 149-M. second clarifiesconsistent with
of location will beregulation facility presumedof local land uselawfulness

in goodit administered faith.when is
tothe in the first sentence “all lawfulapplicable,NCES reads reference

ordinances, codes, the inand in context with referenceregulations”local
“[ljocal location,”of andregulation facilityto land usethe second sentence

be to localprivate facility may subject onlya solidconcludes that waste
apermitsthe statuteway,of location. Read thisregulation facility

maya solid be located.only regulate facilityto where wastemunicipality
as NCES’interpretation interpretationNCES’ unreasonable.rejectWe

inthe “all” referenceignorewe the use of wordrequires legislature’sthat
ordinances, can neither delete languagecodes and Weregulations.to local

did not see fit to include.legislaturea nor words that thefrom statute add
(2003).736, 739Enters., 149N.H.AppealSee of Baldoumas

RSAwith NCES thatagreenot for we wouldprovision,Were it this
managementthe of solid wastepreempts149-M fieldchapter completely
isand frameworklegislative regulatory pervasiveThe State’sregulation.
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addresses,subjectand and the nature of the it solidcomprehensive very
waste, regulation uniformitystate to “achieve the torequires necessary

21.34,McQuillin, §serve the state’s 6 at 335-36.In RSApurpose.” supra
149-M, thechapter legislature provided regulatoryhas a framework for

coordinating managementsolid waste statewide and for that theensuring
State’s solid waste needs will be met.management

comprehensivenessThe and detail of the State scheme dictates that
149-M:9,we construe RSA narrowly.VII We hold that the “notphrase

inconsistent with this in the ofchapter,” legislativeread context the entire
scheme, means not that the with the letteronly regulation complies but

149-M:9,also spiritwith the of RSA 149-M. RSA VII. Given thechapter
breadth of the regulatoryState scheme and the State itimportant purpose

achieve,seeks to regulationlocal cannot “amount to an impermissible veto
Pelham,over the authority.”State’s exercise of its Town 141 N.H. atof

omitted).363 (quotation and citation As the andrequired by spirit
149-M,objectives of RSA State law ofchapter preemption regulationlocal

norm,of solid waste management exception.facilities must be the not the
whenAccordingly, evaluating particularwhether a local regulation

scheme,conflicts with the State courts should err on the side findingof
where,State law preemption, regulationunless the local concerns within a

town, a befacility may located.

5. Preemption Town Regulation Development Outside Fifty-Oneof of
Acres

We next examine whether applying ordinance,the town’s height
building permit 1992requirement, zoning amendment and site plan review
regulations to portionthe of Stage IV that is outside of the fifty-one acres
is consistent with RSA 149-M.chapter

a. Permit andBuilding Height Ordinance

We agree with the trial court that the town may requirenot NCES
to obtain a building permit before constructing portionthe of IVStage
that falls outside of the fifty-one ruled,acres. As the trial aptlycourt and

concedes, structure,as the town the landfill’s which includes footprint,its
content gradeand final isslope, regulated exclusively by DES. For this
reason, we also hold that it would frustrate the intent of RSA chapter
149-M for the town to apply heightits ordinance to the landfill’s
development. Casico, (localSee 142 N.H. at 317 regulation preempted

itwhen has either effect or of frustratingintent the State regulatory
authority). We not persuaded byare the trial court’s determination that
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and volume. Wefootprint, stabilityunrelated to a landfill’sheight is
iscapacity,to a landfill’sheight integrallybelieve that is related which

DES.regulated exclusively by

Zoningb. 1992 Amendment

thefacially preempt149-M does notchapterWe hold that RSA
neither the termsThe amendment conflicts withzoning1992 amendment.

that RSAIt does not whichspirit. prohibitof RSA nor itschapter 149-M
15.20,§McQuillin, supra,See 5permits149-M or vice versa.chapter .at

noted, “theIndeed, the the 1992 amendment reflects107. as trial court
ofgeneral parametersto under thepermittedchoice a is maketown

149-M:17[,in RSA See also RSAI].”establishedmunicipal responsibility
149-M:23-:25.

not thechapter preempthold that RSA 149-M doesWe further
beyond fifty-of IV that theportion Stageamendment as to the isapplied

chapter bywith RSA 149-Mcurrently compliesone acres. The town
149-M:17, I;landfill. See RSA seeits residents access to NCES’granting

circumstances, it does not violateRSA 149-M:23-:25. Under thesealso
of the ofprohibit development portion149-Mfor the town tochapterRSA

We with the trialfifty-one agreeIV that falls outside of the acres.Stage
amendment,that, the town has not itselfexemptedcourt the 1992with

in the State of solid wasteobligation partake plan integratedfrom its to
future,that, presumablyThe indicates in themanagement. amendment

on fifty-onein NCES’ landfill thecapacitythere is no additionalwhen
acres, facilityeither its own or assure its residentsprovidethe town will

149-M:17, I;facility.-to another See RSA seeapprovedaccess also-RSA
future ofopinion applications149-M:23-:25.We no as to whetherexpress

chapterinconsistent with RSA 149-M.zoning maythe 1992 amendment be
to IV isapplied Stageasserts that 1992 amendment asNCES the

observes, when grantingwith RSA 149-M.As NCESchapterinconsistent
for athe DES had to have determined that there was a “need solidpermit,

size, to toprovide capacityof the and locationfacility proposed type,waste
the ofaccommodate solid waste within bordersgenerated [the State].”

■ 111(a).149-M:11, Thus, argues,RSA NCES the town should not be
ofrely prohibit developmentto the 1992 amendment topermitted upon

149-M:9, NCES tocontrary, required complyIV. To the RSA VIIStage
codes,ordinances, and notregulations“all localapplicable,with lawful

it a State topermitinconsistent with” RSA 149-M obtainedchapter before
the acres. Itfalling fifty-oneconstruct the of IV outside ofportion Stage

the town ordinancesarguecannot now the State to thatrely upon permit
149-M:9, it arecomply preempted.with which RSA VII mandated
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ofamendment is an unlawful exercisemaintains that the 1992NCES
(1996);672:1, Specifically,III RSA ch. 674.See RSAzoning authority.

distinguishesbecause itimproperthat the amendment isarguesNCES
land,land, Realtysee Vlahos Co. v. Littlebetween users of not uses of

(1958),District, 460, and because it101 N.H. 463-64Boar’s Head
affects,it see Britton v.regionthe welfare of thegeneralcontravenes

(1991).Chester, 434, court did not134 N.H. 441 As the trialTown of
resolving might requireas them additionalargumentsaddress these and

into the trial court for resolution thefindings,factual we remand them
first instance.

further contends that the 1992 amendment is invalid because:NCES
(1) privately-ownedit between town-owned andimproperly discriminates

Clause,in of the State Protection see N.H. CONST.Equallandfills violation
(2)12;I, 2, Stagethe amendment to IV is anpt. applyingarts. and

rightsrestriction NCES’ asarbitrary upon propertyand unreasonable
I,Part Article 2 of the State Constitution.guaranteed by

The town counters that NCES failed to these constitutionalpreserve
asserts that it raised its claims aschallenges. NCES constitutional

NCES, however,to the counter-claims. not provideddefenses town’s has
us with its to theresponsive pleading town’s counter-claims. While the
parties that made inagree argumentsNCES constitutional its trial
memorandum, to whatthey disagree argued.as NCES

It is a rule thatlong-standing parties may judicialnot have review of
matters not raised in the forum of Reynoldstrial. v. Cunningham,
Warden, 312, (1988).131 N.H. 314 NCES bears the burden of
demonstrating that it raised its constitutional claims before the trial court.
See Itid. also has the burden of theproviding court with a record
sufficient to decide its issues on See Rix v.appeal. Kinderworks 136Corp.,

548, (1992);N.H. 553 see also SUP.CT.R. 13. Because NCES has failed to
demonstrate preservedthat it its constitutional for appellateclaims
review, we decline to review them.

c. Site Plan Review

We are unable to determine whether the regulationstown’s site asplan
toapplied portions Stageof IV are consistent with chapterRSA 149-M

Am,.because neither hasparty provided them to us. See v.Wolters
Co., 599,Republic (2003);Ins. 149 N.H. 604 see also SUP. Ct. R. 13. We

observe that the rulingtrial court’s with to siterespect plan review does
not address the town’s existing regulations, generallybut instead

interplaydiscusses the between RSA chapter 149-M and the site plan
(1996).review regulations may adoptthat a town under RSA 674:44 It
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an as tomay advisory opinionthat the trial court have renderedappears
Meredith,could take in the future. See v. 109 N.H.Piperactions the town

(1969)328, jurisdiction give advisory330 court has no to(superior
We vacate and remand for a determination as to whether theopinions).

existing applicable,town’s site are lawful and consistentplan regulations
lawful,RSA the must have thechapter appliedwith 149-M. To be town

in faith and effect.” Stablexregulations “good exclusionary Corp.without
1091, 1104(1982); Pelham,v. Town 122 N.H. see also Townof Hooksett, of

141 N.H. at 364. are those “to which“Applicable” regulations any
Stablex, 1104;industrial would 122 N.H. atfacility subjected.”be see also

Pelham,Town 141N.H. at 364.of
We observe that the town has not the trial court’sappealed

following typesdetermination that RSA 149-M the ofchapter preempts
(1)regulations: regulations drainage, floodingsite review related toplan

(2) smoke,groundwater; regulationsand of related to soot andprotection
(3) Thus,and related to odor. for theparticulate discharge; regulations

remand,of the trial review on the court need not reviewpurposes court’s
areas,the site related to these to the extent thatplan regulationstown’s

any regulationssuch exist.

Within AcresRegulation Fifty-One6. Town ofLandfill

a. Site Plan Review

Because the trial court the law of res we reverse itsmisapplied judicata,
IIImay subject Stage portion Stagethat the town and the of IVruling

that the acres to site review. Res orfifty-one plan judicata,lies within
any mightclaim bars of issue that was or have beenpreclusion, relitigation

subject litigation.raised with to the matter of therespect prior Appeal of
(2002).Trustees, 626,Univ. N.H. Bd. 147 N.H. 629 TheSystem of of

the that final a court ofjudgment by competentessence of doctrine is a
injurisdiction upon parties subsequent litigationis conclusive the a

involving the same cause of action. Brzica v. Trustees Dartmouthof
(2002).443, 454147N.H.College,

(1)the to three elements must met: theapply, partiesFor doctrine be
(2)another;the same or in with one the same cause ofprivitymust be

(3)instances;the in and a final judgmentaction must be before court both
rendered on the first action. Id. The termon the merits must have been

the to recover and refers to all theories onright“cause of action” means
which relief could be claimed out of the same factual transaction.arising

(1990).294, 297Radkay Confalone,v. 133N.H.
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See id.declaratory judgment proceedings.toappliesThe doctrine
toseekinghe is notdeclaratory judgment,seeks aplaintiff“Where a

defendant, declaration asjudicialbut rather aclaim theagainstenforce a
andrelation between him or her theand effect of ato the existence

omitted). aThe ofgrant298 and brackets(quotationdefendant.” Id. at
to the trial courtpresentedsettles the issues“conclusivelydeclaration

Id.regarding parties’ rights.”the
I, for declarations that:granted requestIn the trial court NCES’NCES

(1) on theoperationsto conduct landfillapprovals necessaryit has all local
(2) anddevelop,and it continue to constructfifty-one parcel; mayacre

I, 146 N.H.the acre See NCESfifty-one parcel.the landfill withinoperate
(“The that, to 1976 and thepursuantat 351 court ruled the variance[trial]

theexpand through1985 NCES could its landfill usesspecial exception,
parcels original eighty-seven-acreten-acre and acre of theforty-one

tract.”).

The in the current ruled that thesesuperior litigationcourt
holding languagedeclarations were not that “the of thedispositive, [c]ourt

controls,in the final not the of thejudgment language pleading,
of whether the action in the is Theirrespective sought petition granted.”

exclusively superiortrial court relied the narrative order of the courtupon
in I actually litigatedNCES to determine what was or could have been

in It itlitigated that lawsuit. ruled that was immaterial that the lower
court in I certaingranted requestsNCES had of NCES’ for declarations.
This error. To the the NCES obtained werecontrary,was declarations
conclusive of the “existence and effect” of the between therelationship
parties fifty-one Radkay,with to NCES’ landfill on the acres. Seerespect

I,In parties actually litigated133 N.H. at 298. NCES the NCESwhether
necessary expandinghad “all local for the landfill within theapprovals”

fifty-one acres and whether NCES could continue to develop, construct
1,146and landfill on the acres. at 351.operate fifty-oneits See NCES N.H.

Accordingly, res the town from additional localjudicata requiringbars
may Stagebefore NCES construct TII and the ofapprovals portion Stage

fifty-oneIV of the that falls within the acres.landfill

b. Permit LGUBuilding Facilityfor

The trial court ruled NCES to a forrequired building permitwas obtain
the “subject understandingLGU to the of the Town that the LGUfacility

incinerator,[facility] is not an and that the matterparticulateallowable
into the air a issue.”preemptedreleased is
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On appeal, brieflyNCES contends that the State Air Pollution Control
Act, 125-C,chapter onlyRSA not how muchpreempts particulate matter

air,may be released into the but also any buildinglocal permit
installation, construction,relatedrequirements design,to modification or

ofoperation systems, facility.emission such as the LGU RSA chapter
125-C, 149-M,unlike chapterRSA contains no provision authorizing

municipal regulation. cursorilyadditional The town notes that the
for thattemporary permit facility receiptissued the LGU states of the

does not CBE from “the need to secure othertemporary permit exempt all
to construct and therequired approvals operate proposed facility,

federal,those associatedincluding applicablewith state and local
requirements.” Ordinarily, we would not remand a of law to thequestion

Foster,trial court to resolve in the first instance. See Shannon v. 115 N.H.
(1975).405, 407 We do so in this case because we believe that theonly

scope chapterof under RSA 125-C is an issue andpreemption important
parties fullybecause the have not it to the crucible ofsubjected adversary

proceedings.

Cross-AppealB.

In its the to the trialcross-appeal, purports challengetown court’s
determination that State law thepreemption precludes town from
applying its 1986 ordinance incinerators to thezoning prohibiting LGU

Act,facility. The trial court ruled that the State Air Pollution Control RSA
125-C,chapter preempted the 1986 ordinance’s to the LGUapplication

Without thefacility. explanation, arguestown that the trial court should
have instead chapter preemptedexamined whether RSA 149-M applying
the ordinance to the facility.LGU As the town has not contested the trial

ruling regarding bycourt’s of the 1986 ordinance RSApreemption chapter
125-C,we affirm it. In light ruling,of this we need not address the town’s

underargument chapterRSA 149-M.

in inpart; part; part;reversed vacated in and remanded.Affirmed

Duggan, JJ.,Nadeau and concurred.


