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this action should to recover thebe entitled under uninsured motorist
policy.of the Under the ofprovision majority’s interpretationdefendant’s

statute,the the recoversplaintiff nothing Hodges’under uninsured
bymotorist As Icoverage Employers Casualty Company.issued Mutual

statute,not respectfullydo believe that is the intent of the I dissent.
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MEMORANDUM OPINION

NADEAU,J. comesThis case before us on interlocutory aappeal from
ruling of the J.),Superior (McHugh, 8,Court see Ct.SUP. R. thatholding

Daniel,plaintiff,the is not topermitted have a prejudgmentDuke/Fluor
attachment in this action and ordering plaintiffthe to theremove
attachment it had obtained. We affirm and remand.

The infollowing facts the trialappear court’s order. The plaintiff sued
defendants,the Hawkeye Funding, Limited Partnership (Hawkeye) and

LLC,Newington Energy, alleging that it a powerbuilt theplant for
moneydefendants and is owed under the parties’ contract. The plaintiff

filed a petitionalso to the powerattach plant pursuant to the mechanic’s
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statute, priorThe was initially grantedRSA 447. attachmentchapterlien
having opportunity object.the defendants an toto

attachment, that thearguingto dismiss theThe defendants moved
in the contract.parties’to a mechanic’s lienrighthad waived itsplaintiff

the unambiguous languagethat toagreed, ruling accordingThe trial court
contract, aplaintiff obtainingof the fromprohibitedof section 3.15 the was

lien power plant.on theprejudgment
ofquestionsthe trial court submittedinterlocutory appeal, eightIn this

however, correctlytheseven,first all deal with whether courtlaw. The
directlyWe willparties’section of the contract. thereforeinterpreted 3.15

is whether the courtquestionthat The finalonly presentedaddress issue.
atretain sufficient valuepower plantin that the wouldconcludingerred

apayment judgment.the to ofguaranteethe end of lawsuit
pertinentat inprovides, part:contract issueprovision primarilyThe

3.15. No Liens.
due hereunder arelong undisputedSo as no amounts

to the extent of suchonlyin which such caseoutstanding,
amount, directlyshall not orContractoroutstanding undisputed
assume,create, incur, any ofbyor suffer to be createdindirectly

vendors, laborers, materialmen,subcontractors, otherits
Person,services, or Lien ongoods any anyof or othersuppliers

Site, or of or interest in either.Facility Facility, any partthe the

referdoes notalthough provision explicitlyThe trial court found that this
attachments, byare encompassedliens bothprejudgmentto mechanic’s or

languagetheof in the contract. It also concluded thatthe definition “Lien”
contractor, inincludeswas and that theambiguous “[i]tof section 3.15 not

in ofany categorythe as well as subcontractors theplaintiff,this case
any lienprejudgmentor entities are fromprohibited placingthatpersons

facility.”on the
contract, a term isincludinga whether contractinterpretation“The of

of court to Appealis a for this decide.”ambiguous, ultimately question law
omitted).(1998)Reid, 246, (quotation Accordingly, “we143 N.H. 249of

de Lawyersof the contract novo.”interpretationreview the trial court’s
omitted).(2002) In333, (quotationN.H.Groff,Ins. v. 148 336Corp.Title

contract,ainterpreting

theby meaning,the used its reasonablegive language partieswe
in theand the context whichconsidering the circumstances

and the document a whole.reading asagreement negotiated,was
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however,Absent ambiguity, the parties’ intent will determinedbe
from the plain of themeaning language used in the contract.

omitted).Id. at 336-37(quotations and citation

The plaintiff points out that section 3.15 applies because the amounts
However,here are disputed. plaintiffthe asserts that section 3.15 cannot

be interpreted to cover its because,own mechanic’s liens under the
statute,mechanic’s lien it cannot create a lien on its arguesown behalf. It

that such “liens are created when one procures labor or materials and fails
Thus,to pay claims,for them.” plaintiffthe its lien was created not itby

bybut Hawkeye, onlyand the itway could create a lien “by havingis
performsubcontractors work and not them.”paying Accordingly, the

plaintiff argues, section 3.15 onlycovers subcontractors’ liens.
(2002)RSA 447:2 provides:

shall,If any person others,by himself or perform labor or
furnish materials to the amount of or erectingmore for or$15

arepairing house or other building or appurtenances by...
virtue of a contract thereof,with the owner he shall a lionhave on
any material so structure,furnished and on said and on any right
of the owner to the lot of land on which it stands.

We have noted that it is provision of labor“[t]he or materials creates[that]
lien,” Gravel,a [mechanic’s] Pine Inc. v. Cianchelle Prep.,Site 128d/b/a

460, (1986),N.H. 464 and that “the lien iscontractor’s created as soon as
any work or contract,materials are furnished under the increasing in
amount toaccording the ofprogress the work until performance is
completed.” Boulia-Gorrell Lumber 174,Co. v. Company, 84 N.H. 177
(1929) statute).(construing Thus,earlier version of creation of the lien
does not depend upon the owner’s nonpayment; rather, the contractor
“creates” its own lien by performing the work or thefurnishing materials.

The plaintiff argues that interpreting the contract term “create” in this
manner would “make no sense—because to comply with it plaintiff][the
would have to refrain doingfrom the very thing that the contract expressly
requires, build thenamely, plant.” Because we interpret contract language
according to its meaning,reasonable Lawyers Ins.,Title 336,148 N.H. at
we decline to read section 3.15 as prohibiting the plaintiff from performing
work Rather,under the contract. we read that provision as a of thewaiver

lienstatutory the plaintiff would otherwise acquire by virtue of performing
such work.
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that the464-65, recognizedGravel, implicitlyat we128 N.H.In Pine
however,noted,contract. Webycan waivedmechanic’s lien bestatutory

Suchright.to a knownforegoactual intentionanrequiresthat waiver“[a]
waive theof intent toexpressiona clearnot be presumed;a waiver should

(citation omitted). sectionWe conclude thatexist.” Id. at 465right must
toplaintiffs righttheof intent to waiveexpressiona clear3.15 constitutes

thedue underallegedlyamountsdisputedmechanic’s lien to securea
been,havemightas itartfullyas draftednotAlthough perhapscontract.

ifis ambiguous“The of a contractlanguageambiguous.3.15 is notsection
UniversityGamble v.meaning.”differ as to itsreasonablycanpartiesthe

added).(1992) As discussed9, (emphasis14136 N.H.Hampshire,Newof
anupon3.15 is basedof sectionabove, interpretationplaintiffsthe
isinterpretationBecause thatRSA 447:2.construction oferroneous

ambiguous.unreasonable, provisionnot find thewe dotherefore
3.15, haveif read as wethat sectionThe further assertsplaintiff

7.1namely, sectionit, provisions,contractconflicts with otherconstrued
forms for thecontractor, the prescribedthe andwith todealing payments

provisions,of liens. Theseand releasecertificate and waivercontractor’s
the of subcontractors’however, certifyto absenceplaintifftherequire

of,to, the extentand tomay respectlien it have withanyand to waiveliens
wouldpaymentsSuchreceiving. progressit ispaymentthe progress

of sectionapplicationfrom theexceptedamountsundisputedconstitute
theseThus, provisions.find no conflict between3.15. we

of sectionthe first sentenceconstruingnext thatarguesThe plaintiff
the sectionthe remainder ofits liens rendersencompass3.15 to

toinstance, plaintifftherequiresthe second sentenceFornonsensical.
otherwise) If the termsuch Lien.”anyor(byor bond“pay discharge

lien, the wouldplaintiff argues, provisionthe“Lien” includes its own
it to itself.require pay

drafted, weinartfullyis somewhattheAgain, although provision
theinterpretedsuch a result. We haverequirethat it does notconclude

statutoryplaintiffsa of thesection 3.15 as waiverfirst sentence of
upon plaintiffs performancearise thelien that would otherwisemechanic’s

waiver, there is no “suchvirtue of thisBythe contract.of work under
under the secondpay dischargeto orbehalf of the contractorLien” on

of section 3.15.sentence
that thethe court’s conclusionthat trialplaintiff arguestheFinally,

tolitigationthe end ofsufficient value atwould retainpower plant
evidence andby theunsupportedisjudgmentof aguarantee payment

its rightthat the waivedholding plaintiffourlighterroneous. In ofclearly
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lien,to a mechanic’s we find it to addressunnecessary this issue and
therefore decline to do so.

and remanded.Affirmed

Broderick, C.J., Duggan, JJ.,and Dalianis and concurred.
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DeHart, Concord,James L. of by brief orally,and for the committee on
professional conduct.

George E. Kersey, by brief and orally, 'pro se.

DUGGAN, 2002,J. In September the Committee on Professional Conduct
(committee) petitioned this court to disbar the respondent, George E.

WeKersey. petitionreferred the J.)to a Judicial Referee {Gray, who held
found,a hearing and by evidence,clear and convincing that the respondent

was in contempt of this court and had violated New Hampshire Rules of
3.4(c) 5.5(a).Professional Conduct and The referee recommended

disbarment.


