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factors, we concludeHendersonThus, of theafter careful consideration
injured.Oliva wasAlt at the timenot “in the care of’Raskiewicz wasthat

Reversed.

JJ.,Dalianis, concurred.Broderick, C.J., andand Nadeau
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Heed, (SusanPeter W. attorney general McGinnis,P. assistant
attorney general, on the brief and orally), for the State.

Wilson, Bush, P.C.,&Durkin of Nashua E. Bush on the(Timothy brief
and fororally), the defendant.

BRODERICK, defendant, Nelson,C.J. The Robert W. appeals his
conviction for ofreceipt property, 687:7, (1996),stolen see RSA I arguing

J.)that the Superior Court (Hampsey, erred in denying his motions to
dismiss and for a directed verdict. We affirm.

The record supports following 2001,the facts. In early the defendant
entered his tenants’ apartment with their permission to install a ceiling

left,fan. When the couple and,the defendant entered their bedroom
permission,without possessiontook of several intimate of thephotographs

tenant,female which he topfound on of a broughtdresser. He the pictures
to his nearby apartment, scanned them into his thencomputer, and
returned them to later,their location.original Several months the tenants
learned of the defendant’s actions and reported the matter to police.the
The defendant admitted what he had done when the confronted him.police

The State subsequently charged information,the bydefendant alleging
that he

the crime of Receivingcommitted] Stolen in heProperty that
(7)knowingly retained seven photographic theimages, property

tenant],of knowing believing[the or that said images had been
thereof____stolen, with a purpose depriveto [the tenant]

The defendant moved to dismiss the charge, contending that the
computer-scanned photographic images were not “property” as defined

statute,under the (1996),theft RSA 637:2 and that the State could not
prove the remaining elements of the crime. After noting that of“[m]any
the issues raised theby trial [appropriatelydefendant[] [were] issues left

the jury,” the trialto] court denied the motion. In ruling,its the court
concluded that the information described asproperty defined in the theft
statute, because the computer-scanned photographic images had “value”
and constituted “intangible personal property.”
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trial thea bench becauseconductedsubsequentlyThe trial court
its offer ofpresentedAfter the Statenot the facts.defendant did contest

verdict, as a mattercontending,moved for a directedthe defendantproof,
Theproperty.of stolenlaw, receiptdid not constituteof that his conduct

Thischarged. appealhim asguiltythe motion and foundcourt denied
followed.

computer-scannedthat thearguesOn the defendantappeal,
are notoriginal photographsthegenerated fromphotographic images

He further contendschapter.of the theftmeaningwithin the“property”
law, either thatevidence, matter of did not establishthe State’s as athat

another,”ofcomputer “propertyretained on his constitutedimagesthe he
photographicthe of thedeprive”to owner“purposeor that he had a

the andchallenge applicationargumentsThe defendant’simages.
Thus,facts. the matterthe theft to uncontestedinterpretation of statute

State v.which we review de novo.questionsus involves of lawbefore
(2003).Boulais, 216,150N.H. 218

of stolen occurs when:Receipt property

receives, retains, ofpropertyor of theperson disposesA ...
stolen, or that it hasbelievingthat it has beenknowinganother

stolen, a to the ownerpurpose deprivebeen withprobably
thereof.

637:7, conviction, the State must that aproveI. To secure aRSA
he was orof another which knew stolenpossessed propertydefendant

stolen, that he the topurposeand did so withprobablybelieved was
186,126 N.H.possession. Stauff,the owner of its State v.deprive rightful

(1985).189
images,the computer-scanned photographicWe first address whether

themselves, “property”from the constitutedistinguished photographsas
statute,chapter. “Property,” byunder the theft as defined

value, estate,including tangiblereal andanythingmeans of
or animals andcaptured domesticintangible personal property,

birds, orwritings representingwritten instruments or other
labor,rights concerning personal property,real orembodying

owner,services, to thecontaining any thingor otherwise of value
a nature asutilitycommodities of suchpublic

water,telecommunications, steam, and tradegas, electricity, or
secrets, ormeaning any portion anythe whole or of scientific
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information,technical design, process, procedure, formula or
invention which the owner thereof intends to onlybe available to
persons byselected him.

added).687:2,1RSA (emphasis
It is our task to determine the intent of the as in alegislature expressed

Beckert, (1999).315, so,statute. State v. 144 N.H. 316 In wedoing consider
the words and used thephrases by legislature within the context of the
statute as a Boulais,whole to effectuate the statute’s underlying purpose.
150 N.H. at a particular218. When term is undefined assign“we its[to it]

Beckert,andplain ordinary meaning.” 144 N.H. at 317. We construe
provisionsCriminal Code to the fair“according import of their terms and

Tallard, 228, (1998),to promote justice,” State v. 143 N.H. 229 and also
consider “the orevil mischief the statute was designed remedy,”to
Boulais, 150N.H. at 218.

“Property” broadlyis defined under the theft chapter as of“anything
value,” 637:2,including “intangible personal property.” RSA I. With

“value,”respect to the trial court concluded that

imagesthe have commercial or market value as would havethey
some value if they were sold on the internet or otherwise. Even if

value,the did notimages have commercial or theymarket
owner,certainly have value to the whoever that be.may

The defendant does not the trialchallenge court’s conclusion that the
photographic images described in the Indeed,information have “value.”
the images scanned into the defendant’s computer were andprivate
intimate bedroom,and were taken from the tenants’ placea the defendant

“value,”was neither invited nor enter.privileged Havingto conceded the
defendant cannot now contend that the photographic images did not
constitute “property” under the theft statute.

The defendant next argues that the scanned images computeron his
cannot, law,as a matter of “propertyconstitute of Althoughanother.” he
concedes that the original photographs from which he imagesscanned the

another,tobelonged he the imagesbelieves recovered from his computer
to himbelong because he created them in his own home and on his own

computer. He that “[original]contends the photographs imagesand the on
different,hard drive arecomputer very[his] two separate and distinct

things.” We disagree.

The defendant chargedwas and convicted retainingof stolen
photographic images. His conduct in thescanning images on the

did notphotographs change the stolen nature of those Theimages.



573

essence,to, theduplicateincomputer technologyusedsimplydefendant
the medium onthereby changein the andimages captured photographs,

fromchangedthe mediumThoughwhich the images appeared.
imagesthe themselvescomputer, photographicto aphotographic paper

orHe no lawfulgained proprietaryremained of another.”“property
inequipmenthis own hisimages simply by usinginterest in thepossessory

hephotographsonreproduce images capturedown residence to
certainlyof this case allowtook without The factsadmittedly permission.

i.e.,property, photographicfor the conclusion that the defendant retained
“in otherpersonscanned and stored on his whichimages computer, [a]

not toprivilegedwas]than an interest which[the defendant] ha[d] Lhe
another”). Therefore,(definition637:2, of“propertyRSA IV ofinfringe.”

heimagesthereject argument photographicwe the defendant’s that
cannot, law,of of another.”“propertyretained as a matter constitute

thebythe evidence presentedThe defendant further contends that
cannot, law, to“purpose deprive”a of that he had aproveState as matter

computer.the he scanned onto hisphotographic imageshis tenant of
means, conscious objectto in relevant “to have the“Purpose deprive” part,

or toperiodor for so extended aproperty permanently... withhold[t]o
a of its economicportionuse under such circumstances that substantial

637:2,value, thereof, RSA III. Theor of the use and benefit would be lost.”
he the original photographsdefendant contends that because returned

to to make use ofthe same his tenant was able continuecontaining images,
her of thedeprivethe and he could not have had the intent toimages, thus

novalue, images. Again,or the and of the we findeconomic of use benefit
merit in the position.defendant’s

the toownership rightsThe associated with includerights property
use, Hanover,and v. Town 133 N.H.possession, enjoyment. BuskeySee of

(1990).318, therefore, to excludeIntegral right322 to is theownership,
others from a item ofpossessing, using enjoying particular property.and
Thus, the owner of the at issue had the to select whophotographs right
would have access to them. the defendant returned theThoughview

he a of theoriginal photographs, kept computer reproduction captured
images, imageswithout and it is these he was convicted ofpermission,

Therefore,unlawfully retaining. the evidence was sufficient as a matter of
to asupportlaw the conclusion that the defendant harbored conscious

for a orobject property permanently periodwithhold or so extended“[t]o
to use under such a of economicportioncircumstances that substantial its
value, thereof, 637:2,111(a).or of the use and benefit would lost.” RSAbe
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theFinally, argues any provisionthe defendant that to lack of“[d]ue
in the statute to conduct in these from hisproscribe creating images[his]

have knownborrowing photographs,unauthorized of could not[the] [he]
court, however,stealing images.”he was the Before the trial the defendant

facts could the elementsonly challenged undisputedwhether the establish
noreceiving separateof stolen as a matter of law. He advancedproperty

whether the of the theftargument challenging plain language chapter
sufficient notice that his conduct could constitute criminalprovided
Accordingly, argument appellatebehavior. he failed to this forpreserve

(1985) (courtWestover, 130,review. See v. 127 N.H. 131 will notState
below).consider on or issues not raisedappeal arguments

Affirmed.

Nadeau, Duggan, JJ., concurred; Brock, C.J., retired,Dalianis and
490:3,specially assigned under RSA concurred.

Merrimack
No. 2003-245

Sherry Swain

v.

Employers Casualty CompanyMutual

5, 2003Argued: November
20, 2004Opinion FebruaryIssued:


