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Robinson, 66Seecomplaining spouse.of thetestimonythecorroborated
601;Buck, at 179.97 N.H.N.H. at

isthe evidence ...whenrequirednot betestimony mayexpert“While
onlyreach onecanpersonsthat reasonableand conclusivepatentso
369,148 N.H. 374Ekberg,conclusion, Wonga case.” v.this is not such

omitted). most, petitioner’sthe(2002) Atand citation(quotation
andfelt confusedthat shetestimony establisheduncorroborated

ofthat, yearssixteenapproximatelyinof the andfrightened respondent
self-helpand attendedfor monthscounselingshe received sixmarriage,

groups.
toas a matter of lawinsufficientI would hold that this evidence was

theendangered petitioner’sconductthat the respondent’sestablish
(1986)439,Routhier, (complaining128 440See Routhier v. N.H.reason.

also aftermarriage andyears duringfor twocounselingneededspouse
(court(1950)190, treatmentSzulc, 96 191 findsSzulc v. N.H.separation);

spouse “lostinjurious complainingto emotional health whereseriously
and was a -wreck”completeconsiderable became tired and nervousweight,

omitted)).(quotation
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Daschbach, Csatari, P.A.,Cooper, Hotchkiss & of Lebanon F.(Joseph
Daschbach on the brief and theorally), plaintiffs.for

(RussellLLP,&Upton Hatfield, of Concord F. Hilliard and S.Lauren
brief),Irwin on LLP, Boston,the and Todd & Weld of Massachusetts

(Howard M. Cooper on the brief and theorally), for defendants.

NADEAU, defendants,J. The DSF LLCInvestors and Arthur Solomon
DSF),(collectively, J.)appeal an order of the Superior Court {Burling,

denying their motion to an bydismiss action filed the plaintiffs, LymeThe
Timber Company Lymeand NC LLC (collectively, Lyme), for lack of
personal jurisdiction. affirmWe and remand.

This action arises out of the of anegotiation proposed real estate
dealdevelopment between DSF and DSFLyme. Investors LLC is a real

estate investment based incompany Massachusetts. Its founder is Arthur
Solomon. The Lyme Timber aCompany, LLC is New limitedHampshire
partnership with its of inprincipal place Lyme,business New Hampshire.
Lyme NC LLC is a Delaware that wascompany formed to inparticipate
the dealproposed Lyme.between DSF and

The dealproposed involved of theredevelopment New England
(Neceo)Confectionary Company infactory building Cambridge,

Massachusetts. The parties began in thenegotiating summer of 2001.
Although they now disagree enforceability,as to its they entered into a

entitled,preliminary agreement “Term TheSheet.” Term Sheet contained
provisiona which stated that neither would incurparty any obligation to
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executed anddefinitive, documents werelegalbindingthe other until
reached, DSF terminatedfinal wasagreementBefore adelivered.

Lyme.withnegotiations
seeking ain Massachusettsactiondeclaratory judgmentaDSF filed

claims.andbinding legal obligationsprecludedTerm Sheetthat theruling
of theimmediately. pendingUnawareLymeonwas not servedDSF’s suit

weeksHampshirein New severalaction, DSFagainstfiled suitLyme
entitlement toandlater, misrepresentationincludedclaims thatasserting

the NewDSF moved to dismissothers.accounting, amongpartnershipa
jurisdiction.of personalaction based lackuponHampshire

motion, thatfindingdenied DSF’sthe courthearing, superiorAfter a
uponjurisdiction basedestablishing personalburden ofLyme had met its

followed.appealstandard. Thisa evidenceprima facie
tofacts sufficientdemonstratingofbears the burdenplaintiffThe

145 N.H.Pietropaolo,Network v.Staffingpersonal jurisdiction.establish
showing of(2000). only prim,amake a456, The needplaintiff457 facie

v.motion to dismiss.to defeat a defendant’sfactsjurisdictional Metcalf
(2002). standard is35, a evidenceLawson, prima37 Where148 N.H. facie

for lack ofon a motion to dismissrulingreview a trial court’sweemployed,
v. BacardiSee, Spirits,Wine & Inc.e.g.,de novo. Jetjurisdictionpersonal

2002).(1stLtd., 1, Cir.298 F.3d 6-7& Co.

personaltosubjecta defendant isDetermining whether
“First, the148 at 37.N.H.two-part inquiry.involves ajurisdiction Metcalf

Second, thejurisdiction.authorize suchState’s statute mustlong-arm
satisfied.” Id.Federal Due Process clause must beof therequirements

(brackets omitted). aslong-armconstrue the State’s statuteBecause we
under thepermissibleto the extentjurisdictionthe exercise ofpermitting

clause, to dueanalysis process.our relatesprimaryFederal Due Process
(D.211,Hotel, N.V., 2d 215Id.; Supp.Plant 113 F.Dagessesee also v.

2000).N.H.

over a non-residentpersonal jurisdictioncourt exercisemay“[A]
minimum contacts with the forumdefendant if the defendant has certain

not offend traditional notions ofthat the maintenance of the suit doessuch
omitted). can“Jurisdictionjustice.” (quotationfair and substantial Id.play
with the forum State arewhere the defendant’s contacts‘general,’be

the of action arisesand or where causesystematic,’ ‘specific,’‘continuous
contacts.” Staffingto the defendant’s forum-basedout of or relates

omitted). case,Network, LymeIn asserts(quotation145 N.H. at 458 this
contacts the forumspecificWhere withspecific jurisdiction applies.that

contacts arewhether thosepersonal jurisdiction,are the basis for
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constitutionally sufficient anrequires analysis of the relationship between
defendant,the the forum and the litigation. Swanson,Alacron v. 145 N.H.

(2000).625, 628 The inquiry focuses not only upon whether the defendant’s
mightcontacts have injurycaused in New Hampshire, but whether the

contacts should have thegiven defendant notice that he or she should
reasonably anticipatedhave being haled into court here. Id.

In ifdetermining the exercise of specific personal jurisdiction
withcomports (1)due weprocess, examine whether: the contacts

(2)relate to action;the cause of the defendant has purposefully
availed herself of protections[him or] the of law;New Hampshire

(3)and it would be fair and reasonable to require the defendant
to defend the insuit New Hampshire.

Metcalf, 148 N.H. at 37. Each factor must be evaluated on a case by case
basis, and all three factors must be satisfied in order for the exercise of
jurisdiction to be constitutional. Id. at 37-38.

Lyme asserts that the first due process element is met because its
claims arise out of DSF’s forum-based Lymecontacts. alleges in its
complaint and affidavits that DSF directed many calls, letters,telephone
faxes and e-mails theregarding proposed deal to Lyme in New
Hampshire, and that the communications encompassed those that form the

claims,of Lyme’sbasis including statements that the parties verywere
close contract,to a final that a partnership had come into being and that
the written agreements were a mere formality.

The second isprong whether DSF purposefully availed itself of the
privileges and protections of New Hampshire law. Lyme asserts that

physicalDSF’s inpresence New Hampshire was unnecessary longso as its
contacts were “sufficient to have reasonably foreseeable consequences
within the forum Network,State.” StaffingSee 145 N.H. at Lyme459.

itargues was foreseeable ifthat DSF directed misrepresentations to
Lyme in New Hampshire during the course of negotiations, it could be
held accountable Price,here. See VDI Technologies 85,v. 781 F. 89Supp.
(D. 1991).N.H. Lyme has further alleged that the harm arising from
DSF’s tortious conduct was felt in where,New Hampshire as DSF knew

known,or should have Lyme is principally based. Id. at 90.
In connection with the third due process inquiry, Lyme argues that it is

fair and reasonable to DSFrequire to defend this suit in New Hampshire.
Lyme correctly notes that this last inquiry requires the court to consider
factors, including:
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interest indefendant, forum State’son the thethe burden
in obtainingdispute, plaintiffsthe the interestadjudicating

relief, system’sjudicialand the interstateconvenient effective
ofefficient resolutionin the mostobtaininginterest

controversies, of States inand interest the severalthe shared
policies.socialfurthering fundamental substantive

Network, 145N.H. at 459.Staffing
ofDSF the amount travelLyme bythat would not be burdenedargues

in affordinga interestinvolved, significantand that New hasHampshire
forum to seek redress forNew convenient in whichHampshire plaintiffs a

(1987).166, LymeN.H. 175 furtherPhelpstheir v. 130injuries. Kingston,
years, itsHampshire twenty-fivenotes in forthat it has been based New

and that a amount ofsignificantwitnesses are located hereprincipal
in Hampshire. Finally,to located Newinformation related the case is

Massachusetts, argues that theLymeDSF’s inregarding pending action
in would befurthering policiesinterest substantive socialStates’ shared

in is forumengage Lymeundermined DSF to what believesby permitting
shopping.

DSF concedesprocess inquiry,With to the first of the duerespect part
out contacts withon that the arise of its Newclaims at issueappeal

however, the due isHampshire. argues, process inquiryDSF that second
not it did avail itself of the benefits andpurposefullysatisfied because not

DSF its contractprotections Hampshire proposedof New law. asserts that
contacts,with to minimumLyme is insufficient in and of itself establish

satisfyand do not dueallegedthat the contacts were fortuitous and
it not that its limitedprocess. arguesDSF further that was foreseeable

in indealings Lyme impact Hampshire.with would result an New

the availmentconcept purposeful“The cornerstones which ofupon
Farrell,v. 70 F.3dforeseeability.”are voluntariness and Sawtellerest[s]

(1st 1995).1381, Cir. affidavits establish thatLyme’s complaint1391 and
DSF negotiations counterparta of with a based inuponembarked course
New DSF’s and continued over anHampshire. voluntarycontacts were

fact, dealingextended of time. In this was the second businessperiod
contractedhavingbetween the the first occurred when DSF withparties,

it toLyme purchase piece acquireto a of needed in order theproperty
Neceo We find nature and extent of DSF’s contacts withbuilding. that the
Lyme developmentin in of theHampshire, proposedNew furtherance
deal, constitutionallywere significant.
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vein,In the we find it was anysame that foreseeable that harm to
Lyme in connection with the deal occur inproposed would New
Hampshire. commits,“It settledis New law that a forHampshire party
jurisdictional a within thepurposes, injurytortious act state when occurs
in New even if the is the result theHampshire injury of acts outside state.”

omitted).VDI 781 F. TheTechnologies, Supp. (quotation impactat 89 of
however,actions,those be than at 90.must more fortuitous. Id. Given that

Lyme is based'in New and that communications wereHampshire DSF’s
here, impactdirected to the cannot to beLyme alleged be said fortuitous.

Accordingly, we find that DSF availed of thepurposefully privilegesitself
and Newprotections Hampshireof law.

In an argument respectalternative made with to minimum contacts and
availment,purposeful DSF the Term prevented Lymecontends that Sheet

from misrepresentationorhaving asserting any Notingclaims. that
is an misrepresentationreasonable reliance element of a claim under both

law,New and DSF noHampshire goodMassachusetts asserts that faith
reliance can or of thepled light non-bindingbe established in nature of the

Scruton,parties’ 73,commitments. v. 145respective See Snierson N.H. 78
(Mass.(2000); 1963).Aronson, 867,v. N.E.2dBarrett Assocs. 190 868 We

find that of the Term to ofgoesconstruction Sheet the merits the case and
jurisdictionis not relevant to the issue of personal under review. The same

is true with to the of the ofrespect provisionsissue of waiver the Term
Sheet parties.briefed theby

Nor is argumentDSF’s choice of Onregarding persuasive. appeal,law
DSF has thatconceded the court the correctsuperior employed

in its duemethodology conducting process analysis. It that DSF’sappears
argument regarding solelychoice of is directed tolaw issues of
interpretation of the Term other applicableSheet and contract documents.
Given our theruling interpretationthat of Term Sheet to the meritsgoes
of the parties’ we thedispute, need not reach choice of law issue.

The final due itprocess inquiry is whether is fair and reasonable to
subject Network,inDSF to suit New See 145Hampshire. Staffing N.H. at
459. DSF theadmits that distance it must travel to the suit indefend New
Hampshire However,is not burdensome theby itself. given pending

litigation,Massachusetts it that theargues HampshireNew suit
constitutes furtherduplicative litigation. arguesDSF that Massachusetts
has a significant interest in regulating business transactions conducted in
accordance with Massachusetts The States’ in judiciallaw. shared interest
efficiency economyand is also to ofsaid favor dismissal the New

inHampshire action that cases toallowing proceed parallelthe on tracks
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threat of inconsistentapresentandmore resourceswill consume
judgments.

DSF to defend thisrequiretoand reasonablefind that it is fairWe
duplicationto avoidpositionin the bestDSF wasHampshire.suit in New

filingthe of the Massachusettsnotice oftimelyby giving Lymeof suits
Hampshirefiled its NewLymethatto be uncontestedappearsaction. It

Moreover, Sheet didthe Termother suit.knowledge of theaction without
underagreementThe finalprovision.a choice of lawnot contain

in event of aDelaware law theofapplicationcalled for thenegotiation
intendedpartiesrecord that theThus, clear on theit is far fromdispute.

circumstances, not find thatwe dothelaw to Underapply.Massachusetts
in regulatingHampshireinterest than Newhas a greaterMassachusetts

sharedFinally, thedispute.of thesubject parties’thethe conduct that is
policiessubstantive socialfundamentalfurtheringof the States ininterest

in this case.jurisdictiona offinding personalfavors
the laws ofConstitution andthe United Stateswe hold thatAccordingly,

overjurisdictionpersonalcourt to exercisesuperiorthepermitthis State
defendant.the

remanded.andAffirmed

Duggan, JJ., concurred.Broderick, C.J., Dalianis andand
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