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mayEither the defendant or the medical or both file a motion toprovider
object requestedor otherwise to disclosure of the records.quash

Finally, acknowledge obligation carefullywe our tocontinuing
the afforded the confidentialsafeguard statutory protection relationship

end,and To that hold that if aphysicians patients. partybetween we
objects to the of medical records and the State can establish aproduction

the trial court islegal right physician-patient privilege,to override the
review,to conduct an in camera review. In the course of that therequired

non-responsivetrial court should make certain that irrelevant and
thatemphasize only necessaryinformation is not released. We information

information, suchprove bodily injuryto serious should be disclosed. Other
wouldhistory physician,as the defendant’s medical and statements to his

If, fact,not revealed. in the information does not existnormally soughtbe
records,in the there is no risk that records will be turned overprivileged

to the State.

Vacated and remanded.

Nadeau, Duggan, JJ.,Dalianis and concurred.
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Heed,Peter W. attorney general McGinnis,P. assistant{Susan
attorney general, theon brief and theorally), for State.

P.A.,Lahey,Matthew J. of Laconia J. onLahey the and{Matthew brief
fororally), the defendant.

DUGGAN, defendant, Johnston, Jr.,J. The James hisappeals conviction
J.)in {Perkins,Superior Court on five counts of possession of child

1(e)pornography. 649-A:3, 2002).RSASee (Supp. On appeal, the
arguesdefendant that the trial court inerred todenying his motion

suppress evidence duringobtained a ofsearch his Wehome. affirm.
The following facts were adduced at the suppression Inhearing. May

1999, the defendant used his credit purchasecard to a to asubscription
child pornography website from 1999,Landslide.com. In September
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and confiscatedLandslide’s Texas officesfederal authorities raided
purchase.defendant’s earlierrecords that revealed the

24, of the Belmont Police2001, Detective Steven CrockettOn May
heat whichheadquarters,at State Policemeetingattended aDepartment

hadthat defendantrecords indicated thelearned that Landslide’s
there was some concernto the website. Becausesubscriptionapurchased

information,two-year-oldthe authoritiesofaccuracyabout the
procedure.use “knock and talk” Detectivethat officers arecommended

for knock and talkdialoguea of acopy “[r]ecommendedCrockett received
onthat child pornographyas well a diskette detectsapproach,” as

hard drives.computer
2001, and Detective4, Detective Crockettp.m.,On June at about 4:00

clothes,in visitedPolice bothDepartment, plainSimmons of the Laconia
drove the defendant’sat his home. The officers intothe defendant mobile
and on the frontthe defendant’s car knockeddriveway, behindparked

door,the the identifiedthe officersopeneddoor. When defendant
investigation revealed that[]and told the defendant that “anthemselves

illegalcompromised by having purchasebeen ancomputer mighthis have
The told the defendanthis account.” officers alsothrough Internetmade

computer any illegala to check his fortheythat to use diskwanted
theyof activity”“whatactivity. type illegalWhen the defendant asked

forthey lookingtold him that werewere Detective Crockettinvestigating,
“acted and told the officerssurprised”child The defendantpornography.

needed to check.”they “certainly [they]come in and check whatthat could
in livingto a hiscomputerThe directed the officersdefendant then

inserting the disk into the defendant’sroom. the wereAs officers
if they anything.would foundhappenthe defendant asked whatcomputer,

if that thethat would talk about it were“theyDetective Crockett said
on, Detectiveand the defendant lookedcase.” As Detective Crockett
pornographythe and childcomputerSimmons inserted the disk into

images were revealed.
hisadvised the of MirandaimmediatelyCrockett defendantDetective

(1966).Arizona, The384 U.S. 436 defendantSee Miranda v.rights.
he torights cooperate.he his and wantedindicated that understood

entitled,a formThereafter, Crockett the defendantgaveDetective
his at thetestimonySearch.” to ownAccording‘Written Consent For

from to“topdefendant read the form overhearing, thesuppression
thebottom,”- The authorized a search ofsignedit and it. formunderstood
and“internalcomputer systems includingdefendant’s and software

(such disks, disks, floppyfixed external hardstorage asperipheral devices
devices).”storagememorydisk and diskettes ... and otherdrives
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Crockett then he computersDetective asked the defendant if had other
or child in his residence. In the defendant ledpornography response, the

aofficers to bedroom where there was Thecomputer.another officers
inserted the disk into this second andcomputer, additional child

Crockett,images were revealed. to Detectivepornography According the
thendefendant volunteered that he had child hispornography under bed.

The approximatelyofficers recovered 475 that thephotos defendant had
printed from his and under bed. Thecomputer stored his officers seized
both computers but did not arrest the that day.defendant

testimony was,The at suppression hearingdefendant’s the for the most
part, defendant,with that of however,consistent Detective Crockett. The
said whenthat the officers told him were forthey looking child

he toagreed let them searchpornography, computershis because “[he]
thought had to.” Specifically,[he] the defendant reasoned: “He’s the police

authority figure,officer. He’s an I Iand believe that had ... to let him do
it. He was theinvestigating illegal,child Ipornography, something so

itthought... would be obstruction justiceof if I didn’t.”
(1)On theappeal, argues entrydefendant that: the upon curtilagethe of

unconstitutional; (2)his home was his consent to enter and search his home
(3)was not voluntary; this court adoptshould a rule that requires police

employingofficers the knock and proceduretalk to advise citizens of their
(4)consent;right to refuse and his consent to wassearch obtained as a

result of a custodial interrogation preceded bynot a valid waiver of his
and,rights, therefore,Miranda his notconsent was andknowing

Weintelligent. argumentaddress each in turn.
When areviewing rulingtrial court’s on a to suppress,motion we accept

the trial court’s factual findings theyunless lack insupport the record or
746,are clearly (2001).erroneous. State v. 146Hight, N.H. 748 Our review

of conclusions,the trial legal however,court’s is novo. Id.de
The defendant argues policefirst that the officers’ warrantless entry

upon curtilagethe of home I,his was a violation Partof Article 19 of the
New Hampshire Constitution. More thespecifically, arguesdefendant that
because the officers entered the of hiscurtilage home for the
predetermined home,ofpurpose hissearching the warrantless entry was
pretextual contrast,and unconstitutional. In the State thatcontends it was
constitutionally forpermissible the officers to enter the ofcurtilage the
defendant’s home awithout warrant because the drivewaydefendant’s was

nature,insemi-private and the officers entered the forproperty a
legitimate purpose, namely to investigate information they received

theindicating that defendant may be involved in activity.criminal We hold
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thethe of defendant’sentry curtilagethe warrantless uponthat officers’
I,did not Part Article 19.home violate

Newof theupon interpretationthis case based ourWe decide
Constitution, analysis.toonly guidefederal law as a ourusingHampshire

188, (1996).Pinkham, Because the Federal141 189v. N.H.State
theto the defendant thanprotectiongreaterConstitution noprovides

Constitution, federal Id.separate analysis.we conduct noState
theirall theirprotects people, papers,Constitution“Our State

Itandfrom unreasonable searches seizures.and their homespossessions
theirfrom unreasonable entries intopoliceparticularly protects people

toofhomes, heightened expectation privacy givenof thebecauseprivate
omitted).(2008)Goss, 46, 48 (quotationv. 150 N.H.one’s Statedwelling.”

homeMoreover, that aproperty surroundingwe have “certainrecognized
unreasonable searches and seizuresprotection againstdeserves the same

Pinkham, In141 at 190. of theselight principles,the home N.H.as itself.”
theentry uponthe detectives’ warrantlessfirst determine whetherwe

ofhis reasonable expectationof defendant’s home violatedcurtilage the
Goss, 48-49.See 150N.H. atprivacy.

Goss, analysis determininga for whetheradopted two-partIn we
first, an “haveprivacy:a of that individualexpectationthere is reasonable

and, thesecond,of that(subjective) expectation privacyexhibited an actual
to as ‘reasonable.’”society recognizeone that isexpectation preparedbe

omitted). factors,In these we are mindful(quotation analyzing49Id. at
Pinkham, 141 N.H. at 190.are fact-sensitive.”“[c]urtilage questionsthat

Here, home andtrial found that the defendant’s mobilethe court
road, largethe100 feet from and that noweregarage approximately

house,such,As thehid front of the home.”curtilageor fences “theshrubs
Moreover, drivewayroad. thedrivewayand were visible from thegarage

Thus,signs. wegate posted Trespassing”not blocked a or with “Nobywas
facts the had reasonable expectationon these that defendant noconclude

hiscurtilagein the of home.privacyof
with the result we reached in Pinkham.This conclusion is consistent

in reasonablenot the facts Pinkham under theAlthough analyzewe did
framework, drivewayheld that the defendant’sweprivacyofexpectation

road, notit was visible from theconstitutionallynot becauseprotectedwas
Trespassing’not ‘Noby shrubbery, “postedfences or and withblocked

indistinguishable.The of the case arepresentId. at 191. factssigns.”
to thevoluntarilynext that he did not consentarguesThe defendant

notargueshe that his consent wasspecifically,of his home. Moresearch
consent, therefuserighthe unaware of his tovoluntary because was
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were and knock talk isdeceptive procedure inherentlyofficers the and
addition, defects,Incoercive. in order cure thepotentialto constitutional

requiredefendant us to a officersencourages adopt policerule that would
the and talk advise ofemploying procedure “rightknock to a citizen the to

refuse arguesconsent to the search.” The State that we should refuse to
the ruleadopt proposed by the defendant because it would be inconsistent

with this notjurisprudence bycourt’s and is mandated the New
Constitution.Hampshire

A “voluntary recognizedconsent free of and coercion is aduress
to the of aexception probableneed both warrant and cause.” State v.

Sorrell, 472, (1980).120 N.H. 475 The prove, byburden is on the State to a
evidence, free,preponderance of the that the knowingconsent was and

Patch, (1997).voluntary. 453,State v. 142 N.H. 458 ofThe thevalidity
isconsent determined theby examining totalitythe of circumstances.
Jones, (1989).726,State v. 131 N.H. 728 will theWe disturb trial court’s
of iffinding onlyconsent it is not supported by the record. State v.

Hammell, (2001).313,147N.H. 318
Here, the trial court found that the State met of provingits burden that

free,the defendant’s consent was andknowing voluntary. In reaching its
conclusion, the trial court uponrelied the following facts:

There was nothing coercive about the officer’s conduct. The[sic]
of dayhour the Theywas reasonable. were dressed in plain

clothes. The tone politeremained and calm and anyno threats of
kind were Theymade. to defendant,asked enter one time theand
acting in a very cooperative manner, invited them into his home.
Moreover, once the explainedofficers their purpose, the
defendant freely directed them to computer,his knowing that

werethey looking for illegal child pornography even before they
informed him of this. Once the alleged child pornography was
discovered on the living room computer, he thedirected officers
to another incomputer his bedroom and subsequently to alleged
child under hispornography addition,bed. In the defendant

asigned consent form indicating his consent to search the
computers. onlyNot did the freely,defendant knowingly and
voluntarily consent to the officers’ intoentry his home and search
of his computers, the defendant was so cooperative that he
pointed out and retrieved hard copies of allegedmore child
pornography located under his bed.
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thethe trial court’s thatfindingThe facts set forth above support
times, in a non-­to the officers actedconsented the search. At alldefendant

clothes, theythey plaindressed inSpecifically,coercive manner. were
and did nottheyat 4:00 in the afternoonvisited the defendant’s home

wereMoreover, theythatexplainedeven after the officersthreaten him.
twothe them to thefor child defendant directedlooking pornography,

he storedpornographyhome the child thatcomputers allegedin his and
searchhis the defendant also a consent toImportantly, signedunder bed.

form, uponhis Basedcomputers.which the officers to searchpermitted
circumstances, that trial courtthe we find theanalysis totalityour of the of

aproving, bythe met its ofnot err when it ruled that State burdendid
andevidence, freely, knowinglythatof the the defendantpreponderance

home.voluntarily to the search of hisconsented
policeto a rule that would requireusencourages adoptThe defendant
rightto a citizen theprocedurethe knock talk advise ofusingofficers and

To his theargument,to a defendantsupportto refuse consent search.
decision.upon Washington Supremerelies a Court

(Wash. 1998),Ferrier, 927, theP.2d 930 defendantIn State v. 960
the violatedprocedure employed by policeknock talkargued that the and

Constitution,Stateguaranteed by Washingtontheright privacyher to
to herto the officers searchgavethus the consent she“and invalidated

information theFerrier, the from defendant’sIn receivedpolicehome.”
at hermarijuana operationaconducting growthat the defendant “wasson

raidofficers, all armed and blackwearingat 928. Four policehouse.” Id.
backId. Two officers went to theat the defendant’s home.jackets, arrived

while the other two officerspremises,the to secure theof house
The thatfront Id. defendant testifiedthe defendant’s door.approached

toto talkthey theythe her front door said wanted“when officers were at
son, theythe house whilethey steppedand that then intoher about her

omitted). The defendant further testifiedthat.” at 929 (quotationsaid Id.
theonly to the search becausethat she was terrified and she consented

away whogoing grandchildren,to take hertheytold her that werepolice
in at the Id.were her home time.

thefacts underanalyzedCourt theseWashington SupremeThe
following rule:adoptedState Constitution and theconstructs of its

a the ofpurposeconduct knock and talk forofficerspolice[W]hen
home, and thetherebya avoidconsent to searchobtaining

must,warrant, to thethey enteringanecessity obtaining priorof
that he orhome, soughtthe from consent ispersoninform whom

theythe andto consent to search thatmay lawfullyshe refuse
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revoke, any time, andthey give,can at the consent that can limit
ofscopethe of the consent to certain areas the home. The failure

home,provide warnings, prior enteringto these to the vitiates
consentany given thereafter.

conclusion,In reachingId. at 934. this court thatuponthe relied the fact
Washingtonthe State than“goesConstitution further the Fourth

seizures,in protecting againstAmendment and withwarrantless searches
omitted).no toexpress limitations this at 981 Inprotection.” (quotationId.

addition, the pointed long-standingcourt to protection provided by the
legislature, grosswhich makes it any policeman“a misdemeanor for or
other peace officer to enter any dwelling placeand search house orprivate
of residence without the ofauthority upona search warrant issued a

omitted).ascomplaint by provided.” reasons,law (quotationId. For these
and uponbased its finding that the knock and talk procedure inherentlyis
coercive, the court concluded thethat knock and talk procedure employed
by the Constitution,officers in Ferrier and,was a violation of the State
thus, it adopted 933-34;the rule set forth above. Id. at see also State v.
Johnson, 66, (N.J. 1975)346 68A.2d in(holding that non-custodial
situations, “if the State rely search,seeks to on as forconsent the basis a it
has the burden demonstratingof on the ofknowledge thepart person

matter”).involved that he ahad choice in the
recognizeWe sanctitythat the of the home is jealously guarded by a

long (“Atline of States, (2001)cases. See Kyllo 27,v. United 533 U.S. 31
the corevery of the Fourth rightAmendment stands the of a man to

intoretreat his own home and there be free from unreasonable
governmental omitted)).intrusion.” (quotation We recognizefurther that
the knock and talk procedure widelyis used and frequently litigated.

One with theproblem knock and talk that theprocedure police mayis
to obtainattempt consent by the ofminimizing the orseriousness situation

by in aacting deceptive Washingtonmanner. The CourtSupreme gonehas
so far toas characterize the procedure as “inherently coercive to some
degree.” Ferrier, Indeed,P.2d case,960 at 933. in this initiallythe officers

theminimized situation by telling the defendant theythat were tothere
investigate whether his computer had been compromised.

Although we are cognizant of the forpotential inabuse inherent the
knock and talk procedure, we notare to theprepared adopt Ferrier rule
today. Ferrier,Other than the defendant has failed identify anyto cases
where a court determined that the knock and talk procedure was used
inappropriately.
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in anMoreover, procedurein this case did not use thethe officers
the notWe that officers here wereemphasizeuntoward manner.

inillegal activityas theinquiredthe defendant todeceptive; when
childtheystated that forthey specifically lookingwerequestion,

that the givenCrockett testified had defendantDetectivepornography.
havecooperate,not to he would notthat he did wantany indication

Jones, In131 N.H. at 728-29.attemptingin to obtain consent.persisted Cf.
Ferrier, thataddition, testifyin the defendant did notunlike the defendant

Ferrier, P.2d atthe he was terrified. 960he consented to search because
the of theRather, testified that he consented to search929. the defendant

had to.”thoughtcomputer living “[he] [he]in his room because
to thegained entrywhich the officersThe circumstances under

Here, onlyin are from Ferrier.distinguishablehome this casedefendant’s
the fronthome and both approachedtwo went to the defendant’sofficers

officers, clothes,in introducedin The bothdaylight. plaindoor broad
he themthe home after invitedonlyand entered defendant’sthemselves

did not have sufficient informationpolicein. We that the officers herenote
is, therefore, policeThis not a case where theto obtain search warrant.a

requirement.theto circumvent warrantattemptingwere

rule, trial courts shouldadoptwe do not the FerrierAlthough
tospecialknock talk with carefacts of each and casescrutinize the

that isto a of coercionthe rise levelproceduresdetermine whether
constitutionally impermissible.

asconsent to search was obtainedarguesdefendant that hisFinally, the
a of hisbynot waiverinterrogation precededa result a custodialof

and, therefore, notcontends that his consent wasMiranda herights,
knowing intelligent. disagree.and We

fairnessprotect“the need to theuponThe decision was basedMiranda
218, 240(1973).Bustamonte,v. 412 U.S.of the trial itself.” Schneckloth

a fairrights protectbetween those thatThere is a vast difference
the Fourthrightsthe underguaranteedcriminal trial and

apurposes requiringeither in the behindNothing,Amendment.
or in therights,and waiver of trial“knowing” “intelligent”

that itsuggests oughtsuch apractical application requirementof
guarantee againstto the constitutionalto be extended

searches and seizures.unreasonable

at 241.Id.

self-­that relates “to the compulsorycourts have held MirandaMany
not tothe Fifth Amendment and unreasonablebyincrimination barred
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the Fourth Amendment.” Cato v.proscribed bysearches and seizures
(Ind.State, 119, 1979); LaGrone,396 N.E.2d 124 accord United States v.

(7th332, 1994); 1111,McCurdy,43 335 Cir. United States v. 40 F.3dF.3d
(10th (2d1994); Moreno, 26,1118 Cir. United States v. 897 F.2d 33 Cir.

(N.C.1990); 600, 1994); Turner,v. 451 S.E.2d 611 State v. 401Hardy,State
(Wis.827, 1987); Packett, 762,836-37 State v. 297 N.W.2d 764N.W.2d

(Neb. 1980). Thus, we conclude that the defendant had no constitutional
right rights priorto be advised of his Miranda to to the search.consenting

Affirmed.
DALIANIS, concurred; BROCK, C.J., retired,J., specially assigned under

490:3,RSA concurred.
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