
571

7luckyin ofthe saleparticipateor orbingo game sellof aoperationthe
tickets.

Affirmed.

Duggan Galway, JJ.,Nadeau, concurred.and

Grafton
No. 2003-792

Owners’ AssociationInn CondominiumNordic

v.

Too a.Inn &A. NordicArline Ventullo d/b/a

9, 2004SeptemberArgued:
29, 2004Opinion DecemberIssued:



572

Bennett, LLP,and (GaryWiner of Nashua A. Braun on the brief and
orally), for the plaintiff.

Cleveland, (WilliamBass, P.A,and ofWaters Concord B. Pribis on the
brief and fororally), the defendants.

Dalianis, defendants,J. The Arline A. InnVentullo Nordic Tood/b/a
Too, Ltd.,and Nordic Inn appeal Superioran order of the (Burling,Court

J.) granting plaintiffs injunction.the motion a permanent plaintiff,for The
Inn (NICOA),Nordic Condominium Owners’ Association cross-appeals,

arguing that the court in itsdenying request damageserred for monetary
and attorney’s Hampshire Act,fees under the New Consumer Protection

(1995 2004),see Supp.RSA ch. 358-A & Hampshireand the New Trade
(19950.Act,Names see RSA 349:10 arguesNICOA also that the court

in denyingerred its forrequest monetary damages attorney’sand fees
Act,under the Federal Anticybersquatting Consumer Protection 15see

1125(d)(1) (2000),§U.S.C. its requestand that the defendants be ordered
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Act,to the seetransfer, pursuantor cancel addressesforfeit six websiteto
1125(d)(1)(C).§ affirm.15 WeU.S.C.

unincorporatedis anfollowing facts.the NICOAsupportsThe record
known as the Nordiccomplexin condominiumof unit owners aassociation

inwas the secondcomplexThe builtInn, in Lincoln. condominiumlocated
complexcontrol of theAssociates andby Bradgateof thehalf 1980’s
10,1991,in On Octoberearlythe 1990’s.Bradgatefrom to NICOApassed

Inn’ traderegistereduse of the ‘Nordicassigned to NICOA “theBradgate
name “Nordic13,1991, the traderegisteredNICOAname.” On November

theAt the time ofof State.Hampshire SecretaryInn” the Newwith
standingin goodname registeredthat trade wasunderlying litigation,

complexat the are residential vacationthe The unitswith State.
thepublic by day,rent units to theand most unit owners theirproperties,

rentalto facilitate thesingle agencyuses a rentalor month. NICOAweek
however, owners NICOA’srequirementis no that usethereprocess;

agent properties.rental to rent their
market, itin theinitially establishing itselfwasWhen NICOA

agencyauthorized rentalthroughwho did not rent theencouraged owners
1,letter, AprilFor one datedexample,to the Inn” trade name.use “Nordic

Homeowner,” stated, “If does1990, anyoneInnto “Dear Nordicaddressed
own, Nordicadvertising youron be sure to use the nameofany type [sic]

of repeatin alot business----”heading. getting [sic]Inn the We are
from itspurchaseowners to brochuresAdditionally, NICOA allowed

for in rental efforts.agent privaterental use their
Incomplex since 1988.has two units at theVentullo owned condominium

yearsfor two1990’s, served as a board of NICOAearlythe she member
rental agency,in NICOA’s first authorizedformingand was instrumental

Ventullo,1992, jointin her thenacting capacityfor Inwhich she worked.
rentalof the authorizedrepresentativeas a andNICOA board member

wrongfulunit useadvice certain owners’legal regardingsolicitedagency,
renting advertisingregisteredof trade name “Nordic Inn” while andthe

board of directorslegalunits. counsel advised NICOA’stheir NICOA’s
infor use could result thethat failure to the individual owners suchpursue

of that name” and “at a“rightsof NICOA’s to the exclusive useloss
minimum, on notice ofplace offending owners]the Association should [the

advice,Despite thisto such misuse of the trade name.”objectionits
toregardtook action with the use of its trade name.NICOA no

Ventullo, the authorized1996, longerIn who no associated withwas
Inncorporationformed a Massachusetts called “Nordicagency,rental

(NIT)Too, her as well assoughtLtd.” she to rent unitsthrough which
in time she formed thecomplex.those of other owners the At the
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corporation, Ventullo informed at least one member of the NICOA board
of time,the name she toplanned objectionuse. At that there was no by any
member of the board to her ofchoice name.

5, 1998,On January registered address,the defendants a website
www.nordicinn.com, through theywhich advertised their rental agency.

22,1999,On September defendants, others,NICOA solicited the among to
act as its agent,authorized rental but NICOA did not select the

14,1999,defendants. On October the agencyauthorized rental registered a
website, 2000,www.nordicinnresort.com. During yearthe first full of
operation, the agency’sauthorized rental website ordirectly indirectly
generated twenty-four ofpercent bookings,NICOA’s inand its andsecond

years operationthird of it generated approximately thirty-four percent
percentand thirty-nine bookings 2003,of respectively. By the fourth full

year of operation, generatedthe website fifty percent of NICOA’s
bookings.

Because the defendants notare the authorized agency, theyrental do
operatenot through agentan located at inn business,the who conducts

receives guests, guest complaints. Instead,and handles the defendants’
guests pick up gastheir at akeys nearby station and the defendants

guest requestshandle complaints byor telephone. As Internet bookings
business,became a more inimportant factor its NICOA noticed that many

of the defendants’ guests would approach agencythe authorized rental in
request towels,the main office to keys,new or to lodge various complaints.

NITFrequently, visiblyrenters were upsetconfused and with NICOA’s
agents when they learned there were no on-site or anyservices staff
available to assist them.

26, 2002,AugustOn counsel for aNICOA sent letter to the defendants
thatdemanding they “permanently cease alland desist use of... the trade

name ‘Nordic Inn’ ... terminate registration[and] [their] of the domain
www.nordicinn.com____”name responded 7,Ventullo in a September

letter,2002 stating that the willingdefendants would be to make some
changes,minor yearsbut that after of developing this site buildingand a

business,successful werethey unwilling voluntarilyto therelinquish
5, 2002,domain name. On October the defendants registered the

wvpw.nordicinn.net,Internet website addresses www.nordicinn.org,
www.nordicinn.biz,www.nordicinn.info, and www.nordicinn.us. NICOA

7,2002.filed suit on October
hearing merits,After a on the the trial court issued an order granting
requestNICOA’s permanent injunctionfor a specifically theenjoining

usingdefendants from the trade name “Nordic Inn” part anyas of
corporate name in Hampshire partNew or as of a domain inname
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However, NICOA’sthe court deniedconnection with their business.
chapterfees under RSAdamages attorney’sandmonetaryforrequest

forrequestNICOA’sThe court also deniedand RSA 349:10.358-A
1125(d)(1), its§ as well asunder 15 U.S.C.attorney’s feesdamages and

transfer, or theircancelto forfeitthe be orderedthat defendantsrequest
1125(d)(1)(C).§ The defendantsto 15 U.S.C.pursuantdomain names

injunction, NICOApermanent whileissuance of thethe trial court’sappeal
damages andmonetarytocourt’s refusal awardthe trialcross-appeals

transfer, orforfeittorefusal to order the defendantsfees andattorney’s
addresses.their six websitecancel

I. Injunctive Relief

in thegrantingthat the trial court erredargueThe defendants first
ofto the usethey righthave a contractualinjunction becausepermanent
ofname, in “Declaration15-100 thecitingInn” Articlethe “Nordic

Condominium,” provides:which

hold, offoracquire and the benefitmayDirectors]The [ofBoard
property mayandOwners, personaltangible intangiblethe and

otherwise; and the beneficialbyof sale ordispose the same
inthe Owners theproperty byin such shall be ownedinterest

inshares other Commonrespectivesame as theirproportion
transfereeA of a Unit shall transfer to theArea. transfer

in personalbeneficial interest suchownership of the transferor’s
specificallypersonal propertyor not isproperty, whether such

therein.mentioned

thatare a contractlegalA association’s documentscondominium
and owners.rights propertybetween the associationgoverns legalthe

(2003).187,Assoc., 190 As isCommunity 150v. Eastman N.H.Schaefer
contract, interpretation of a condominium’sanythe with thecase

law, at 191. Theof which we review de novo. Id.questiondeclaration is a
inVentullo, of a interest thethat as the owner beneficialarguedefendants

association,the condominium ispersonal property acquired byand held
“in andadvertisingthe “Nordic Inn” name connection withentitled to use

complex,”Inn Condominiumthe rental of units at the Nordicpromoting
assign ownership disagree.such toincluding rightthe to NIT. We

qualify intangible personalIt is asundisputed rightsthat trademark
2000)(7th (definingDICTIONARY 1233 ed.property. See BLACK’S Law

subjectthingor that is topersonal “[a]ny intangibleas movableproperty
A interest isownership property”).not classified as real beneficialand
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(suchorrightdefined as inexpectancy“[a] asomething as trust or an
estate), added).as toopposed legal title to that Id.thing.” (emphasisat 149
The provision by providescited the defendants morenothing than a
beneficial in tangibleinterest the and intangible personal property byheld

directors,the subjectboard of to fiduciarycertain duties that the board
may owners,owe the condominium theand defendants nohave contractual
right to appropriate personalsuch Forproperty. example, the mayboard

acquiredhave computercertain and otherequipment office supplies, which
tangible personalas that it forqualify property, uses administrative tasks.

Following the oflogic the argument,defendants’ one ofany the
100approximately condominium owners could at forany anytime reason

take those supplies assignand them to corporation.a argumentSuch an is
without merit. Just as an individual condominium may notowner
appropriate computerthe association’s equipment and other office
supplies, an individual condominium owner notmay appropriate the
association’s trade name.

The defendants next thatargue the trial court should have applied
the doctrine of estoppel by laches to bar NICOA’s for arequest permanent
injunction. is an equitableLaches doctrine that bars litigation when a
potential plaintiff has on itsslept rights. Appeal City Laconia, 150of of

(2003).91, Laches, limitation,N.H. 93 unlike is triggerednot theby mere
time,ofpassage is principallybut a ofquestion inequity permittingthe of a

Id.;claim to be enforced. see thealso In Matter State ex. rel. Reitenourof
(2002).358,& Montgomery, N.H. 362 In general,148 when determining

suit,whether the doctrine applyshould to bar a the court should consider:
(1) (2)the ofknowledge defendants; (3)the plaintiffs; the conduct of the

(4)vindicated;the interests to be the resulting prejudice.and Appeal of
City Laconia, 150 Ordinarily,N.H. at 93. laches will aconstitute bar toof
suit ifonly the wasdelay unreasonable and has inresulted unfair
prejudice. Durham, 232, 241 (1995).v.Healey Town 140New N.H.of

case,“In a maytrademark courts apply the doctrine estoppel byof
deny who,laches to plaintiffrelief to a though knowledgehaving of an

has,infringement, to defendant,the detriment of the unreasonably
delayed in Saraseeking Corp.redress.” Lee v. Kayser-Roth Corp., 81 F.3d

(4th455, Cir.),461 denied, (1996);cert. 519 U.S. 976 see also Profitness
Physical (2dTherapy 62, 2002)v. Pro-Fit Orthopedic, 314 67F.3d Cir.
(“We have inlong held the context of trademark actions that where a
person to ofentitled exclusive use a trademark is guilty of unreasonable
delay in asserting rightshis against an ... a ofinfringer court hasequity
the discretionary power ... to deny injunctive an accounting.”relief or
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McCarthyMcCarthy,omitted)); Thomas5 J.and brackets(quotation
Competition (4th 2004)31.2,§ at 31-13 ed.UnfairTrademarks andon

whichfilingin suitdelayoftypeas thatlaches defined(“Estoppel by [is]
other relevantwith allweighedto and whendefendantprejudicecauses

orrelief, injunctive monetary,factors, eitherin bar toresultsequitable a
omitted)).(citation quotationinternal marksandor both.”

case, and afacts of eachparticularthefinding hinges uponA of laches
circumstanceswhether thedecidingwhentrial court has wide latitude

148 N.H.Montgomery,Reitenour &applicationthe of the doctrine.justify
362.at

by theunsupportedisthe trial court’sUnless we find that decision
law, it.will not overturn Id.as a matter of weevidence or erroneous

aforrequestto bar NICOA’sapplynot to lachesThe trial court chose
exponential increaseit that thedeterminedpermanent injunction because

prevents thechangea of conditions thatin of the Internet “[was]the use
Innof the Nordicbarring infringementforfrom all relief[defendants]

court, uponrelyingwith it.” The trialname or trademarks associatedtrade
241, [thecould seethoughfound “NICOA140 N.H. at thatHealey,

in websites wouldit 1998 that... could not knowdefendants’] website
speculatebookings They onlyin 2003. could that50% of theprovide rental

would cause them actual[www.nordicinn.com]ofdefendants’] use[the
therefore,court, delay, grantedandThe excused NICOA’sharm.”

ofit a likelihoodinjunctionan because found thatNICOA’s forrequest
uses, part uponin therelyingthe defendants’concerningconfusion existed

in Inn asof NIT the Nordic toby guests“actual confusion some theshown
desk, tothey expect[ed]at elicit aid.”agent the front from whomNICOA’s

in NICOA’sexcusing delay,trial court erredWhile we conclude that the
will, not lachesnonetheless, uphold applythe court’s decision towe

public outweighsthe in confusionpreventingbecause we hold that interest
prejudice delay.bythe caused NICOA’s unreasonable

Healey excusingwhenuponThe trial court erred in its reliance
aHealey, concerningIn a filed a two-delay. party complaintNICOA’s

permitted only one-dwelling zoningbuilt under a ordinance thatfamily
complaint,to theapplyfound that laches not barfamily dwellings. We did

because, outside,from thedespite four-year delay filing complaint,a in the
the house a one- or two-Healeysthe could not have discerned whether was

N.H. at 242.only Healey,could 140 Wefamily dwelling; they speculate.
partyto a who isupon principle imputedrelied the that laches “cannot be

does not fit the factsright.” Healeyof the facts Id.ignorant creating [its]
creating right toof case NICOA was aware of the facts itsthis because

1996, that sheits in informed the boardenforce trade name when Ventullo
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was incorporating right dependNIT. NICOA’s did not theupon actual
confusion caused the in the ofby exponential increase use the Internet.
Although of actual confusion theundoubtedly“[e]vidence is best evidence

eonfusion[,]of likelihood of lack sucha of evidence actual is[of confusion]
significant therarely weighted heavilyand factor of actual confusion is

only confusion,when there is evidence of orpast perhaps, when the
particular suchcircumstances indicate evidence should have been

AutoZone, (6th786,Inc. Tandy Corp.,available.” v. 373 F.3d 798-99 Cir.
2004) omitted).(quotations, citation and brackets As ofNICOA was aware
the defendants’ infringing inception,use from its the notevidence does

the trialsupport court’s decision to delay.excuse NICOA’s
argues delay excused,NICOA that even if its was not laches should not

apply delayitsbecause was reasonable. NICOA that its “rightscontends
simply detrimentallywere not affected until the time when [I]nternetthe

substantial,became a if predominant,not source of the forbookings
rentals----” In ofsupport argument,its NICOA propositionadvances the

obligationthat a senior user has no to sue until the “likelihood of confusion
a,tLee,large.”looms 81 F.3d 462. are persuadedSara We not by NICOA’s

argument First, out,for two reasons. as already pointedwe have the
factual of a offinding likelihood confusion adepend upon showingdoes not
of however,importantly,actual confusion. More employsNICOA the
above outprinciple of context.

The ageneral rule that owner has obligationtrademark no to sue
until the likelihood of confusion looms inlarge involvingexists cases fact
patterns in which a trademark owner has demonstrated progressive

upon rights,encroachment its such as a expansion,slow territorial or an
escalation of inchange by McCarthy,or the Seeuse defendant. supra
§ 31:19, at 31-54 to As31-55. the Second Circuit AppealsCourt of
explained:

The primary rationale that a plaintiffis should not toobligatedbe
sue until its right protection ripenedto has such plaintiffthat

known,knew or should have not thatsimply usingdefendant was
mark,the potentially offending plaintiffbut that a provablehad

infringement claim against Anydefendant. other rule would
require each trademark toowner sue first and ask questions
later, and would litigation.foster meritless The doctrine of

encroachment, therefore,progressive focuses the court’s
[upon] question defendant,attention the of whether after

mark,its ofbeginning use the redirected its sobusiness that it
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thethereby increasedandcompeted plaintiffwithsquarelymore
of the marks.of confusionpubliclikelihood

omitted). Inand70 citations brackets(quotation,314 F.3d atProfitness,
progressivelynotthat the defendants didcase, the facts demonstratethis

From firstvery daythename over time.NICOA’s tradeuponencroach
the defendantscompeted” with NICOA: and“squarelythe defendants

region andto theNICOA, times, geographicthe sameall marketedat
base, in the services.and dealt samesame customer

ofuse itstheargumentthe that defendants’acceptEven if we were to
in the defendants’ use of thea or escalationchangeconstitutedwebsite

Inn,” athe defendants’ services asNICOA solicitedtrade name “Nordic
hadyear the defendantsmore than oneagentrentalpotential after

website, object yearsuntil more than fourtotheir and failedestablished
upon the case of Greatthat NICOA reliesafter such use. To the extent

(W.D.Solutions, F. 2d 469Supp.Resort 189 Va.Eastern Resort v. Virtual
assertingin2002), reasonably delayedthat it itssupport argumentto its

name, findthe we suchthe use of domainrights against defendants’
Eastern, specificallyIn the district courtinapposite.reliance to be Great

not unreasonableplaintiffs several-year delayfound that the was because
aware of the defendants’ website and relatedplaintiff only became“[t]he

filingmonths before thisnames in their current about sevendomain form
added). InEastern, (emphasis189 F. 2d at theSupp.suit.” Great 480

defendants,case, time,anynot that the atpresent argueNICOA does
changed the form of their website.

consideringargument especiallyis hollow that it wasNICOA’s
1992, years priorin four to theby its own counsel defendants’informed

use, lose in name if itrightsthat it could exclusive its tradeinfringing
right protecttrade it. tocontinued to to on NICOA had thepartiesallow

name, in 2002. Whileprior publicits trade to the confusion demonstrated
obvious,in mayInternet not have been thebookingsthe increase

of of the domain nameregardinglikelihood confusion the defendants’ use
www.nordicinn.com, Too,”and name Inn was obvious.corporate “Nordic

promptdid not take action toThe facts demonstrate that NICOA
name; indeed, thetrading onlythe from on itsdiscourage defendants

reasonablyduring periodtake that could beactions NICOA did time
Therefore, thatas the defendants’ use. we concludeencouragingviewed

rightsin its wasdelay assertingNICOA’s unreasonable.
upon delaythat NICOA’s toalso conclude the defendants reliedWe

detriment, inby advertising expenses and effortstheir as reflected
in goodtheir and willconfiguring promoting generatingand website
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with their namecorporate rejectassociated and website. weFurthermore,
argumentNICOA’s that the inengageddefendants conscious wrongdoing,

as the informed NICOA of their action and itselfNICOAdefendants
solicited the defendants’ business years.three after the now alleged

140wrongdoing. Healey,See N.H. at 242.
Nonetheless, we that the trial properly grantedhold court NICOA’s

permanentforrequest injunctiona because the defendants failed to
thatdemonstrate the lie in theirequities strongfavor. “Given the interest

public confusion,preventing plaintiffs... delay... inapparentin a.
bringing does not barnecessarily Profitness, 68;relief.” 314 F.3d atsuit

McCarthy, 31:10,§see also at “Asupra infringement31-36. trademark
suit raises issues not confined to the two-party adversarytraditional battle

McCarthy, 31:10,§----” supra at “If inplaintiffs31-34. sloth suing
relief,results in injunctivethe denial of and the marks aré clearly

confusing, the relevant customer will notgroup bybe served the result.”
publicId. “The in avoidinginterest confusion and mistake thatrequires

the not ‘rigidlyof laches ... be aapplied’ strongdoetrine[] when showing
Pinehurst,of a oflikelihood confusion is made.” Resorts Inc. v.of

(4th417,Corp., Cir.),Pinehurst Nat. 148 F.3d 423 denied,cert. 525 U.S.
(1998) Lee, 463);(quoting Sara 81 F.3d at see also RESTATEMENT1051

Competition(Third) (1993).§of Unfair 31 comment e at 323
mayWhile the defendants have up equitybuilt some in

Too,”the corporateand name “Nordic Inn equitythatwww.nordicinn.com
subjectgainedwas to the risk a finding publicof later of confusion.

Although unreasonable,delay was and althoughNICOA’s the defendants
have been prejudiced by that delay, examiningunreasonable when the

injunctionof a future in protection,the case of trademarkpropriety we are
justconcerned with more than the two litigating parties.

When choosing a trade name—even if the potentially wronged party
objectdoes not must consider the ofpotential effects their—defendants

uponactions the consuming public. presentedNICOA evidence to the trial
confusion,court of publicsubstantial recent and we conclude that any

prejudice maythe defendants suffer is outweighed by the interest in
protecting public Pinehurst,the from future Seeconfusion. Resorts 148of
F.3d at 423 (granting permanent injunction, laches,a ofdespite claim

upon plaintiffs “strong proof indeed,based of oflikelihood confusion—
confusion”). Therefore,áctual we hold that the do lie inequities not the

favor,defendants’ and conclude that the evidence thecompels trial court’s
decision not to ofapply the doctrine laches as a requestbar to NICOA’s

injunctivefor relief.
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affectmay nevertheless“underlying equitiesrecognizewe thatWhile
against userelief, prohibitionswith absolutescope injunctiveofthe

such asmeasuresby mandatory precautionarydisplacedsometimes
attempt to ameliorate theinlabelling anrequirementsordisclaimers

(THIRD) OF UNFAIRdefendant,]” RESTATEMENTto theprejudice
323, the trialsupports§ e at here the evidence81 commentCOMPETITION

of on thelabeling postingno or disclaimersthat suchfindingcourt’s
ill the defendants’cured the effects ofcould havedefendants’ website

Additionally, supportsthe evidenceof www.nordicinn.com.continued use
inpartthat of the confusion demonstratedimplicit findingtrialthe court’s

of the name “Nordiccorporatefrom the defendants’ usethis case resulted
Too.”Inn

FeesDamages Attorney’sII. and

court inargument that the trial errednow examine NICOA’sWe
underfor and fees RSArequest damages attorney’slaches to itsapplying

that the defendants’ actions358-Aand RSA 349:10. NICOA claimschapter
that, 10,1,358:A-2,II, III, V, 358-A: itarguesRSA and under RSAviolated
attorney’s Additionally,damages and fees.should be awarded various
damages attorney’sit and feesthat should be awardedNICOA claims

requestsThe that forargueRSA 349:10. defendants NICOA’sunder
ofby of limitations and the doctrinedamages are the statutebarred

toappliedThe court found that laches barestoppel laches. trialby
ofattorney’sfor and fees becauserequest monetary damagesNICOA’s

reasonably havethey“credible evidence that couldthe defendants’
legitimateInn’ name” anduse of the ‘Nordic trade wasbelieved their

trade and trademark infringementlaches is “a defense to namebecause
actions.”

2002, after it that theyearsNICOA not file suit until six learneddid
Too,” yearsInn four after itusing name “Nordic andbegandefendants the

were AArww.nordicinn.com.Trademarkusinglearned that the defendants
however, a"widely being continuingas ofinfringement recognized,is

nature, longrise to a fresh cause of action so asrepeatedly give[s]“which
COMPETITION,CALLMAN,4 R. CALLMAN ON UNFAIRwrong persists.”the

Monopolies (4th 2003); see,23:31, e.g.,§Trademarks, and at 23-253 ed.
(2d242,Co., 248Bigelow, Inc. v. Mut. Ins. 287 F.3d Cir.LibertyR.C.

2002). rule, have occurredmaythis the initial tortious actalthough“Under
action,statutory filing of an actionpriorthan the to the anlonger period

ofif the continuance that tortuponnot be it can be basedwill barred
23:31,CALLMAN, § to 23-254.suprathat at 23-253period.”within

However, all of itssplit plaintiff maycourts are as to whether a recover



582

claimed underdamages “continuing wrong”the doctrine. Compare Blazer
(Mich. 2003)805,v. Prop, App.Foods Restaurant 673 809N.W.2d Ct.

(“Under doctrine,the continuing wrong timelyan actionablealleged event
will forallow consideration of and connected conduct thatdamages would

omitted))be otherwise v.(quotationbarred.” with Balke Central Missouri
(Mo. 1997) (“[Wjhere15,Co-op., App.Elec. 966 S.W.2d 20 Ct. there is a

ofcontinuing the statute limitations does not work awrong, completeas
claim,oftime-bar a but works toonly damagesbar those which accrued

prior statutory periodto the in question.”).
Though ofthe statute limitations does not act to completely bar

claims, the of estoppel by mayNICOA’s doctrine applicablelaches bestill
“the ofconcept ‘continuing wrong’... laches,”because a not toapplydoes

CALLMAN, § 23:23,supra obligationat 23-211. the to“[W]hen arises assert
objection registration,an to obligation postponeda that is nottrademark

by Bridgestone/Firestoneof thecontinued use trademark.” v. Auto. Club
(Fed.L’Ouest, 1359, 2001).De 245 F.3d 1364 Cir. Laches is “asviewed a

suit,a tortsingle continuing upto to the time of not a series ofdefense
which asproved infringement,individual defenses must be to each act of at

least to actsrespect infringingwith of the same nature.” A.C. Aukerman
(Fed.Co., 1020, 1992).R.L.Co. v. Chaides 960Const. F.2d 1031 Cir. As

‘continuingcourts have “the notion of a arecognized, wrong’ strongis
justification application laches,for of the doctrine of for a party aggrieved
by delay indefinitely,a trademark use could filing prejudicesuit while to

1364;the trademark user Bridgestone/Firestone,increases.” 245 F.3d at
CALLMAN, 23:23,see supra §also at 23-211.

Laches is an affirmative defense and the defendants bear burden ofthe
proving that is the inapplicable equitieslaches and that lie their favor. See
CALLMAN, 23:21,§supra at 23-175. Although we held that laches did not

toapply plaintiffs injunction,the for anrequest greatercourts require
“indiligence bringing the action [damageswhen an foraccountingand]

isprofits sought injunctionthan is when an is forrequired prayed against
or ofinfringements competition.”fixture acts unfair 74 2dAm. JüR

(2001);§Trademarks and Profitness,Tradenames 148 see also 314 F.3d
CALLMAN, 23:22,§at 68; supra at at 23-181.

The law generally requires plaintiffthat a take action inprompt
enforcing notrights, only protecttrademark to defendants havewho been

thereon,“lulled into a sense insecurity”false of and acted reliance
McCarthy, 31:12,§ omitted),31-41supra (quotationat but also to protect
the fromconsuming public permittedconfusion. toWere NICOA recover

plaintiffs suit,todamages, encouragedwould be delay bringing knowing
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andprofitsto its business andup“for buildthey maythat wait defendant
profits,”of thoseaccountingdemand[] anlater suit andyears file[]

Furthermore, seekingin31:4, delay§ 21.McCarthy, at NICOA’ssupra
thegenerated by defendantspast profitsits claim thatdamages undercuts

McCarthy, 31:11,§ at 31-public suprato confusion. Seewere due actual
onlie in favor this issuethat the the defendants’equities38. We conclude

delayunreasonablebythe NICOA’sprejudiceddefendants werebecause
notprompt relief ispublic seekingthe interest in trademark ownersand
forclaimsdamages. Because NICOA’sby awardingserved NICOA

laches, its358-A:10,1, byand 349:10 areunder RSA RSA barreddamages
must fail.for fees those statutes alsoattorney’sclaims under

ActConsumer ProtectionAnticybersquattingIII.

15applicationthe ofFinally, argument regardingaddresswe NICOA’s
1125(d)(1) Act§ of Consumer ProtectionAnticybersquattingtheU.S.C.

(ACPA) findingtrial erred inarguesto that the courtthis case. NICOA
ACPA, theand contends thatthat the defendants did not violate the

not for theprofit qualifywith faith intent to and dodefendants acted bad
follow,that that the trial courtharbor. For the reasons we holdsafe

under ACPA.correctly denied NICOA’s claims the
apiracy by allowingto nameThe ACPA seeks combat domain

who,a withoutagainst personto a civil actionbringtrademark owner
(1) intentto and of “has a bad faithregard goods parties:the services the

(2)mark,” 1125(d)(l)(A)(i);§ “registers,that 15 andprofitto from U.S.C.
in, in of a mark isa name that ... the case thattraffics or uses domain

name, ortime of the domain is identicalregistrationdistinctive at the of
1125(d)(1)(A)(ii)(I).mark,” §15confusingly to thatsimilar U.S.C.

applies registeredit to all domain namesprovidesThe ACPA that
on, 29, enactment,before, 1999, exceptofor after the date itsNovember

1117(a) (d) are notdamages §available 15 U.S.C. and availablethat under
registration, or use of a domain name thatrespect traffickingwith to the

3010,29, 106-113,§to 1999. L. No. 113 Stat.prioroccurs November Pub.
(Nov. (2000);1536, 1999); §15 1117 see29, People1501A-552 U.S.C. for

(4th359, 368Doughney,v. 263 F.3d Cir.Ethical Treatment Animals
2001). However, registered“the a domain name was thefact that before

not the registrant liability post-­does from forpassageAct’s absolve
Catalanotte,or Ford v. 342 F.3dtrafficking use.” Motor Co.enactment

(6th 2003).543, 547 Cir.
(2000),§ a “any1127 name is defined asUnder 15 U.S.C. domain

assigned by anyis with oralphanumeric designation registeredwhich
or other domain nameregistrar, registry,domain name domain name
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registration partas of anauthority electronic address on the Internet.”
Eighth explained:The Circuit of AppealsCourt

extension,A domain of atypically topname consists level domain
.com, .org, .net, name,such as or aand second level domain such

as in allpepsi.com. Because domain names end a topwithpepsi
domain like or .org,level suffix .com and noregistrarsdomain

longer ofenforce distinctions between the entities thattypes may
register extensions, generallynames with these courts look to the
second level domain name to determine whether it is oridentical

to a mark.confusingly givensimilar

(8th 2004) (citationPurdy, 774,Co. v.Coca-Cola 382 F.3d 783-84 Cir.
Rep.omitted); 106-140, (1999).see also No. at 10S.

The ACPA lists nine a maynon-exclusive factors that court consider
when determining persona has the bad faith intent thatwhether is
necessary to under therecover Act:

(I) the trademark or other intellectual ofproperty rights the
name;ifperson, any, in the domain

(II) the extent to which the legaldomain name consists of the
of personname the or a name that is commonlyotherwise used to

identify person;that

(III) person’s prior use,the if any, of the domain name in
services;connection the ofoffering any goodswith bona fide or

(IV) the person’s bona fide noncommercial or fair use of markthe
name;in a site accessible under the domain

(V) person’sthe intent to divert consumers from the mark
owner’s online location to a site accessible under the domain
name that harm mark,could the goodwill represented by the

for gaineither commercial or with intent to orthe tarnish
mark,disparage bythe a tocreating likelihood of confusion as the

source, sponsorship, affiliation, site;or ofendorsement the

(VI) transfer, sell,the person’s offer to or assignotherwise the
domain name to the mark or thirdany partyowner for financial

used,gain having having use,without or an tointent the domain
in of any services,name the bona fide or oroffering goods the

person’s prior indicating conduct;a patternconduct of such
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(VII) misleadingand falseof materialperson’s provisionthe
of theregistrationfor theapplyinginformation whencontact

to maintainname, intentional failureperson’sthedomain
information, prior conductperson’sor thecontactaccurate

conduct;indicating patterna of such

(VIII) multipleor of domainperson’s registration acquisitionthe
or confusinglyknows are identicalpersonnames which the

the time ofthat are distinctive atto marks of otherssimilar
ofnames, or of famous marksof such dilutiveregistration domain

of such domainregistrationat the time ofthat are famousothers
names, parties;or of andgoods services theregardwithout to the

(IX) in person’smark theincorporatedextent to which thethe
or not and famous----registrationname is is distinctivedomain

Maxwell,1125(d)(1)(B)(i); TMI, 433,§ Inc. v. 368 F.3d 438see15 U.S.C.
2004).(5th Cir.

mightwhy a defendant“The first four factors have been seen as reasons
incorporatingname someone else’sregisteredin faith have a domaingood

Co., 382mark, indicia of faith intent.” Coca-Colaand the other five are bad
words, IIn can be seen as factorsthroughF.3d at 785. other factors IV

favor, IX can bethrougha while factors Vweighthat in defendant’smay
Further, areagainst courtsmight weighas those that a defendant.seen

just when making [a]the listed factorsconsideringnot limited “to
statutory Sporty’sof the criterion has been met.”determination whether

(2d 2000).Market, Inc., 489, 498 Cir.Sportsman’sv. 202 F.3dFarm L.L.C.
neatly... do not fit into themay “uniqueThere be circumstances which

may beby Congressfactors enumerated but neverthelessspecific
aId. at 499. “The allows court toconsidered under the statute.” ACPA

in the bad faithtotality makingview the of the circumstances
Works, America, Inc.,Inc. v. 238VolkswagenVirtualdetermination.” of

(4th 2001).264, 270 Cir.F.3d
provideswhich that badprovision,The Act also includes a safe harbor

anyto “shall not be in case in which the courtprofitfaith intent found
person groundsthat the and had reasonable to believedetermines believed

of name was a fair or otherwise lawful.” 15that the use the domain use
1125(d)(1)(B)(ii). ‘escape§ The safe functions as “an clause’U.S.C. harbor

____”constitute bad faithto those whose conduct would otherwise
(1stClub, 57,Lightsv. Northern 236 64Light TechnologyNorthern F.3d

2001). Works, of AppealsIn Virtual the Fourth Circuit CourtCir.
provisionthat the safe should not be construed “socautioned harbor
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tobroadly Works,as undermine the rest of the statute.” Virtual 238 F.3d
at 270. As the Fourth “Allexplained,Circuit but the most blatant
cybersquatters will to forthputbe able at least some lawful formotives
their behavior. To hold that all such mayindividuals for thequalify safe

Congress’ purpose byharbor would frustrate artificially limiting the
statute’s reach.” Id.

case,In this the trial court that thedetermined defendants’ registration
and use of www.nordicinn.com did not theviolate ACPA because their

make, however,conduct fell within the safe harbor. The trial court did not
an explicit finding factors,as to whether ninethe non-exclusive ACPA see

1125(d)(1)(B)(i),§15 U.S.C. would indicate that the defendants had bad
profit registrationfaith intent to from their ofand use www.nordicinn.com.

clause,”theBecause safe harbor functions an “escapeas a that thefinding
factors did not indicate faith intentbad would have the toeliminated need

TMI,employ Inc.,the safe harbor. See 368 F.3d at 440 that(determining
ACPA claim failed without the safereaching provision).harbor Since we
assume that the trial court made the subsidiary findings necessary to
support its general finding that the safe harbor applied, see Small v.
Zoning Newbury, 226,Bd. of Adj., (1981);Town 121 N.H. 229 Simpsonof

Calivas, 1,v. (1994),139 N.H. 13 and since the is theresult same
regardless of thewhether trial court chose to apply the safe harbor
because it found faith orbad intent because it misapprehended the ACPA

scheme,statutory our theanalysis of trial court’s application of the safe
provision findingharbor assume awill of bad faith intent. upholdWe will

the findingtrial court’s ultimate of fact unless we find that isits decision
unsupported by the evidence or as aerroneous matter of law. v.Porter

363, 369(2003).of Sanbornton,Town 150N.H.
court,The harbor,trial in applying the safe found that the defendants

had grounds lawful,thatreasonable to believe their conduct was because:
(1) registeredthe defendants 'www.nordicinn.com after NICOA had

(2)registered www.nordicinnresort.com; the defendants’ use of the domain
(3)name was for period years;uncontested a of the domain name was an

(4)name;extension of the corporatedefendants’ and the domain name
physicaldescribed a structure within which the defendants held certain

rights. NICOA filed a motion for reconsideration in which it argued that
the record showed that the defendants had registered www.nordicinn.com
prior address,to registrationNICOA’s of its website thus thedisputing
trial court’s ground findingfirst for that the applicable.safe harbor was

motion,The trial court denied NICOA’s thatruling the motion “raises
neither issues of fact or law which were not previously by[sic] considered
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than that determineda resultwould warrantor whichthe Court different
previousin order.the itsby Court”

findingtrial court made an erroneousargues that theNICOAappealOn
subsequent toregistered www.nordicinn.comthat the defendantsof fact

thus,www.nordicinnresort.com, and, trialtheofregistrationNICOA’s
thatgrounds to believehad reasonablethat the defendantsfindingcourt’s

that the recordWe first notemust be reversed.their conduct was lawful
prior toregistered www.nordicinn.comthe defendantsclearly shows that

trialthough theEvenregistration of www.nordicinnresort.com.NICOA’s
trial that this erroragreewe with the courtfinding,in thiscourt erred

groundsresult, other stateda itsnot warrant different becausedoes
togroundshad reasonablefinding that the defendantsits ultimatesupport

lawful.that their wasconductbelieve
Innname “Nordic Too”First, corporatehad theirthe useddefendants

www.nordicinn.com,which priorregistrationto ofyears priorfor two their
thenregistration wasby NICOA. The defendants’was uncontesteduse

though NICOAyears,four additional evenfor approximatelyuncontested
of that web addressbring an action the useright againstthe topossessed

toinjunction.an NICOA’s failurea common law action forsimply by filing
findingthe that theobject, remedy, supportsdespite the available

lawful. Thereasonably believed that their actions weredefendants
Inn, unlike onepropertyin the at Nordicpossessed rightsdefendants also

Taken asproperty.is to its business orwho uses a name that unconnected
thatwhole, findingsufficient to the trial court’ssupporta these factors are

registrationtheirgroundshad reasonable to believe thatthe defendants
use of www.nordicinn.com was lawful.and

totrial court’s decision to the safe harborappeals applyNICOA also the
.net, .us, .biz .inforegistration .org,of the “nordicinn” andthe defendants’

stated, registrationvariations. The trial court “As to thedomain extension
variations,]... asince Ms. Ventullo madeof the other domain [extension

[website],of under the sheofferingbona services www.nordicinn.comfide
that name other variantsreasonably protect by registeringcould wish to

it, domain nameupon particularly when faced with a lawsuit” to take the
suchAssuming, once that the court determined that actionaway. again,

1125(d)(l)(B)(i),§ findunder 15 we thebad faith intent U.S.C.suggested
bysuch action to theapply supporteddecision to the safe harbor to be

ACPA, respectmain to thefacts of this case. The concern of the with
name,aof variations on domain is that someone willregistration

in an efforthostagethose names and hold the trademark ownerwarehouse
monopoly prices. Nurseryto at Lucas andsell those names level See

(6th 2004).Grosse, 806, 810 put,v. 359Landscaping, SimplyInc. F.3d Cir.
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there is no action presentsuch in this case. We conclude that it was
reasonable for the trial court to find that the defendants could reasonably

which,protectwish to the domain name in above,“nordicinn” as stated
they believed that hadreasonably they rights.lawful

argues applicationNICOA next that the trial court’s of the safe harbor
injunctionconflicts with its to angrantearlier decision because use“[s]uch

ofcannot be violative the law on handthe one so as to constitute grounds
enjoin protected interest,to further use of a property while at the same

time being adjudged lawful so as to qualify for safe harbor protection.” We
do not find NICOA’s argument persuasive because applicationthe of the

dependsafe harbor does not upon whether the defendants’ actions were
lawful; rather, it depends upon whether the defendants andbelieved had

groundsreasonable to believe such actions were lawful.
Works, which,NICOA cites Virtual among things,other stands for the

thatproposition the safe harbor must not applied waybe in a that would
objectivesundermine the overall Works,of the statute. Virtual 238 F.3d at

(VW)Works,270. In Virtual Volkswagen sued Virtual Works over its
andregistration use of the website www.vw.net after Virtual Works had

tooffered sell it the site. Id. at 267. Virtual Works argued that the safe
faith,apply, despiteharbor should a offinding bad it had operatedbecause

as partvw.net of an Internet years.Sendee Provider business for two Id.
at 269-70. The Fourth Circuit found that this notreason was dispositive

concluded,because it “Virtual Works chose vw.net over other domain
names not just initials,because W the company’sreflected own but also
because it ability profitforesaw the to from natural ofassociations vw.net
with the atVW mark.” Id. 269-70. The court based this conclusion in part
upon VW,the obvious association of vw.net and but also directupon

attempted VW,evidence that Virtual Works to sell the site to “toldand
Volkswagen that vw.net would be sold to the highest bidder if Volkswagen

twenty-fourdid not make an offer within hours ... that others would[and]
at the to own ajump chance valuable domain likename vw.net because

Internet users would instinctively associate the site Volkswagen.”with Id.
at 270. The Fourth Circuit explained “openlythat the hopeadmitted of

fromprofiting consumer confusion of vw.net with the VW mark
disqualifies Virtual Works from safethe ACPA’s harbor.” Id.

Works,Like the defendant in Virtual the defendants operatedhere
business; however,their website apart legitimateas of unlike the

Works,defendants in Virtual no tothere were offers sell the domain name
present case, threats,in the no and no openly hopesadmitted of profiting

from consumer confusion. In the ReportSenate accompanying the ACPA:
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(1) well-“registeras those who:are definedcybersquatters
in tonames ordernames as Internet domainknown brand

(2)marks;”of therightfulthe ownersfrompaymentextract
warehouseas domain names andmarks“register well-known

bidder;”highestto thehope sellingof themthethose marks with
(3) byon consumer confusionpreymarks towell-known“register

the markcustomers fromname to divertmisusing the domain
(4)site;” “targetowncybersquatter’sto theowner’s site

consumers, inincluding engagetoto defrauddistinctive marks
counterfeiting activities.”

Rep. 5-6).106-140, TheNo. at(quotingF.3d at 809Nursery,Lucas 359 S.
activityoftypetheactivity preciselyoccurred Works wasthat in Virtual

of ofmeeting three the four criteriadesigned target,tothat the ACPA was
case, hand,otherin this on thedefendants’ actionsReport.the TheSenate
attemptThe not to warehousetype.not of that defendants didwere

NICOA, bymarks, prey on consumer confusionmoneyextort from
mark, counterfeiting.in We concludeengagea orregistering well-knoum

of the trial court’ssupportthat the facts and circumstances this case
the defendants’that the of the safe harbor toimplicit finding application

objectives of 15not the overall U.S.C.conduct would undermine
1125(d)(1). such, thecorrectly§ the trial court deniedAs NICOA’s

for all forms of relief under the ACPA.requests

IV. Conclusion

properlytrial court for agranted requesthold that the NICOA’sWe
rejectedit thepermanent injunction correctlybecause defendants’

addition, thattrade Inn.” In we holdcontractual claim to the name “Nordic
offor therejected request applicationthe court the defendants’correctly

wrongso for thelaches, respect thoughwith to the even it didinjunction,
whenappliedthat the trial court lachesproperlyreason. We further hold

attorney’smonetary damagesfor and feesdenying requestNICOA’s
we hold that theFinally,to 358-A and RSA 349:10.pursuant chapterRSA

believedreasonablythat the defendantscorrectlytrial court determined
forlawful, NICOA’s claimscorrectlythat their conduct was and denied

relief under the ACPA.

Affirmed.
Duggan Galway, JJ.,Broderick, C.J., Nadeau, concurred.and and


