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(MichaelJordan, Weddleton, onof G. the& Concord GfroererGfroerer
orally), for the plaintiffs.brief and

(W.LLP, a. on thePeabody of Manchester Scott O’Connell &Nixon
brief, orally),Mark D. Robins for the defendant.and

Benson,DALIANIS, Dr. DennisThe Dr. Richard Card andplaintiffs,J.
Superiorofthe order theHampshire Society, appealthe New Medical

J.) for{McGuire, declaratory judgmentfordismissing petitionCourt their
ingranted. part,can be We affirmuponfailure to state a claim which relief

partreverse in and remand.
carriedThe relevant facts follow. Benson and Card “claims-made”

liability Companyinsurance from PHICO Insurancemalpracticemedical
(PHICO). provide liability coverage for claims thatpoliciesClaims-made

during thereported policyand to the insureragainstare made the insured
(1999).Co., 288, 296144 N.H. ByAssoc. v. Home Ins.period. Bianco Prof

retired, separately purchasedBenson and Card extendedtheythe time
(also(ERP) fromcoverage)known as “tail”reporting period coverage

malpractice insurancecoverage designedTail is to extendPHICO.
notduring practice,for have occurred but aremayacts whichcoverage

reported until later.
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PHICO was declared byinsolvent the ofCommonwealth Court
1,Pennsylvania February Upon PHICO,on 2002. the insolvency of the

(NHIGA)Hampshire GuarantyNew Insurance Association issued a notice
to policyholdersPHICO and claimants stating, “Under New Hampshire
law, is obligated payto covered claims existing prior[NHIGA] to the

of insolvency arisingdetermination and within days30 after the
of insolvency____”determination The notice informed thatpolicyholders

all periodcovered claims under reporting policiesextended morearising
1,2002,thirty daysthan after February would be denied.

21, 2003,The filedplaintiffs petitiona on March naming NHIGA and
defendants, seekingas obligatedPHICO a declaration that NHIGA was

PHICO,“to undertake all obligations bycontractual owed” and a
judgment that provideNHIGA must tail coverage plaintiffsto individual

similarly policyholdersand affected in Hampshire.New The action against
court,indefinitely stayed byPHICO was trial pursuantthe to the

Pennsylvania Commonwealth Court’s Liquidation Order.
NHIGA a inpleafiled abatement to dismiss the SocietyMedical for lack

of standing. granted abatement,The trial court pleathe in finding that the
abatement,Medical failed toSociety challenge the merits of the plea in and

noting it was of any groundsunaware whichupon Societythe Medical
issue,could do so. The Society appealsMedical this arguing that the trial

bycourt erred not allowing Societythe Medical to pleadingamend its to
allegedcure the defects.

NHIGA then a tofiled motion dismiss for failure to uponstate a claim
which relief can granted against plaintiffs.be the remaining NHIGA
argued plaintiffsthat the failed allegeto the of anyexistence covered

404-B:5, (1998) (amendedby 2003, 2004).claims as defined RSA IV The
agreed, claims,trial court finding possiblethat future allegedas theby

plaintiffs, notare covered claims within origin.NHIGA’s statute of See
404-B:8, 1(a) (1998).RSA andBenson Card then filed a motion for

reconsideration, Theywhich was appeal,denied. thatarguing NHIGA has
obligationsthe same under extant insurance contracts as insolvent insurer

PHICO would have had. They argue possiblealso that claimsfuture must
chapterbe treated as covered claims under RSA 404-B.

firstWe address the Medical fromSociety’s appeal the order granting
the inplea abatement. The Society argues groundsMedical that where for

exist, appropriateabatement the forremedy is the court to allow the
toplaintiff by pleadings. WIEBUSCH,cure the 4amendingdefect its See R.

Hampshire Practice, 10.11,§New Practice andCivil Procedure at
(1997).250 Society arguesThe Medical that the trial bycourt erred not
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however,allowing petitionit to amend its initial for declaratory judgment;
toSociety petition.the Medical never moved amend its

assume the set forth in the forallegations petition declaratoryWe
judgment are true. For ofpurposes determining whether the Medical
Society cured by amending pleadings,could have the defect its we will also

forthallegations plaintiffs’assume that the set in the brief are true. We
conclude that Society legalthe Medical has not asserted a or equitable

sufficient to Inright bring declaratory judgmenta action. order to
maintain a forpetition declaratory judgment, plaintiffa a must claim a

(1997).491:22,or“present legal equitable right or title.” RSA I A party
law, it,will not be to question validity anyheard the of a or of ofpart

he shows that right impairedunless some his is or prejudiced thereby.of
Brothers, (1982).Wallin, 1138, 1140Inc. v. 122Silver N.H.

assertion,Despite Society’sthe Medical its status as the
“representative membership fororganization practitionersmedical
statewide” does not it a ingive “clear and direct interest the litigation.”

those with a orOnly present legal equitable right have tostanding sue
NHIGA; i.e., those who carried tail coverage through ThePHICO.

SocietyMedical admits that it was not byinsured itConsequentlyPHICO.
coverage, addition,has no tail and no torights againstenforce NHIGA. In

Society’sthe Medical ispresence completely unnecessary, because all New
Hampshire doctors tailholding coverage from are toPHICO belikely

Therefore,affected.equally we hold that the Medical Society lacks
law, affirmstanding as a matter of and we the trial court’s order granting

inpleathe abatement.
Next we to argumentturn NHIGA’s that the grantingorder the motion

to dismiss upheldshould be on the that agrounds declaratory judgment
ispetition not the vehicle forappropriate remaining plaintiffs’the claims.

“Any person aclaiming present legal equitableor orright maytitle
petitionmaintain a against any person claiming to suchadversely right or

title to determine the asquestion parties,between the and the court’s
(1997).judgment 491:22,or decree thereon be conclusive.”shall RSA I

arguesNHIGA that Benson and Card are not seeking present legala or
equitable right theybecause seek forcoverage future claims. We disagree.

plaintiffWhere a a declaratory judgment,seeks he is seekingnot
to defendant,enforce a claim against judicialthe but rather a declaration

toas the existence and aeffect of relation between him and the defendant.
(2004).N. Country Bethlehem, 606,Envtl. Servs. v. Town 150 N.H. 621of

remedy declaratoryThe of judgment affords relief from uncertainty and
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existingorrights, legala as to status relationsinsecurity bycreated doubt
liberallyrelief mustdeclaratoryPetitions for beparties.thebetween

Radkayof the law. v.purposeto effectuate the evidentconstrued so as
(1990).294, 296-97133N.H.Confalone,

hypothetical language,couched inplaintiffs’ maythe claims beWhile
present legalof NHIGA’sseeking judicialare a declarationthey

legallya contract with a customer issignsAn insurer whoobligations.
customer, thus has acoverage presentto that andobligated provideto

specificthat its duties under thenotwithstanding possibilitytheobligation,
in the future. The areplaintiffsnot arise until sometimepolicy may

such a aspresent obligationa that NEÜGA hasseeking declaration
bypolicyholdersPHICO. The notice sent toof insolvent insurerguarantor

coverageto the status of the PHICO tailuncertaintycreated asNHIGA
from thisplaintiffsThe seek reliefplaintiffs purchased.which the

action. wedeclaratory judgment Accordingly,of auncertainty by means
declaratoryas a forproperly brought petitionthat this matter isfind

judgment.
grantingfrom the order NHIGA’splaintiffs’ appealwe turn to theNext

in toconsideringof review a motionmotion to dismiss. The standard
ofreasonably susceptibleareplaintiffs’ allegationsdismiss is whether the

truthrecovery. Althoughthat we assume thepermita construction would
and construe all reasonableplaintiffs’ pleadingsof facts in theallegedthe

theplaintiffs, upholdin to the we willlightinferences the most favorable
a forpledto if the facts do not constitute basisgrant of the motion dismiss

Co., 656, 657-58v. Ins. 149 N.H.relief. Estate Ireland Worcesterlegal of
(2003).

claims infilingthat since there is no deadline forplaintiffs argueThe
404-B, on that ariseanyshould be hable claimschapterRSA NHIGA

that the claimspolicies. They arguetail firstcoverageunder PHICO’s
claims,in the future must be treated as coveredmay broughtwhich be

in of the insolventthat must “stand the shoes”alternatively, NHIGA
statute, alternatively,and still that NHIGAbyinsurer the terms of the

arguesNHIGA that since themust act as the insurer of last resort.
thirty-day periodwithin thealleged any arisinghave not claimsplaintiffs

statute, to therequired provide coverageit is not toprescribed by the
RSA404-B:8,1(a).plaintiffs. See

legalconstitute a forpleadingsIn order to evaluate whether the basis
Actrelief, GuarantyInsuranceHampshirewe must examine the New

Act), 404-B. are the final arbiter of the intent(Guaranty chapterRSA We
in of a statute. a statuteexpressedof the as the words Wherelegislature
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term,disputed plain ordinary meaning.to define a we its andassignfails
Moreover, interpret plain meaningwe the of a statute to effectuate its

(1999).Beckert, 315, 316-17144underlying State v. N.H.purpose.
(NAIC)1969,In the National Association of Insurance Commissioners

Property Liabilitythe Post-Assessment and Insurancepromulgated
(Model Act).Act See Harold IvesGuaranty TruckingAssociation Model

(Ark. 2003).Pickens, 471, every475 n.1 hasNearlyCo. v. 139 S.W.3d State
in form. v.adopted Employers’since the Model Act some See American

(N.J. 1999).1093, 1097 404-B isElf Atochem, chapter725A.2d RSA based
in andupon virtually purpose languagethe Model Act and is identical both

(1975);jurisdictions.to statutes in numerous other N.H.S. JOUR. 574 N.H.
(1998).Frialator, 573,GuarantyIns. Assoc. v. Pitco 142 N.H. 577 We

interpret focusing byit first its then theby upon language, considering
scheme,of forstatutory finally, by lookingcontext the overall and

guidance interpretationsto other States’ of similar statutes. Pitco
Frialator, 142N.H. at 577-78.

Act,the that aadoptedOf States have version of the Model most include
deadline,a afterfiling against guarantywhich claims the State’s

association not be For lawmay brought. example, Connecticut states that
guarantythe association will not for“obligated anybe claim filed with [it]

expirationafter the of the date of ofyearstwo from the declaration
38a-841(l)(a)(ii)(B) (2000§insolvency----” Conn. Gen. Stat. & Supp.

2004). States, Island, bankruptcySome like Rhode the court torequire
date,establish a excluding meaning “anybar from the of “covered claim”

claim filed [guaranty bywith the after the final date setassociation] the
claims____” 27-34-8(a)(l)(iii) (2002).§court for filingthe of R.I. Gen. Laws

States,At least including Hampshire, adoptedeleven New a version of
See,the NAIC Model Act without aincluding filing e.g.,deadline. RSA ch.

404-B; (1998) (amended 2002).Mass. Gen. Laws ch. 175D While the
legislature chose not to the simple expedient filinginclude of a deadline in

404-B,chapter provideRSA it did would only “obligatedthat NHIGA be to
the extent of the claims existing priorcovered to the determination of
insolvency arising daysand within 80 the ofdeterminationafter

1(a) (1998) added).404-B:8,insolvency____” RSA In(emphasis order to
statute,determine NHIGA’s obligations under the we must determine

when a covered claim exists and arises.
A covered claim is defined in relevant as “apart unpaidnet claim ...

which arises out of and is within coverage and not in excess of the
applicable policylimits of an insurance to this chapter applieswhich issued

insurer,an ifby such insurer after the date chaptereffective of this is
insolvent____” :5,declared 404-BRSA IV.
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acta claim arises when the tortiousargue that coveredplaintiffsThe
occurs, policiesclaims-made were convertedcontending originalthat their

Ancoverage.addition of the tailpolicies by theinto occurrence-based
triggered by“in is thepolicy' coverageis one whichoccurrence-based

..-..”during coverage perioda act or omission thenegligentoccurrence of
Assoc., chapter144 At 296. 404-B has noBianco N.H. Since RSAProf.

deadline, for allthe NHIGA should be held liablefiling plaintiffs argue,
prior thirtyfrom acts that occurred to or withinresulting negligentclaims

declaration, filed, thelongno matter when so asdays insolvencyof the
expired.limitations for the tort has notstatute ofunderlying

criteria for covered claimsstatutorythat all of theplaintiffs argueThe
that no claims haveundisputed, except liabilityorallegedare either

to that theplaintiffs urgemade them. The us findactually againstbeen
honorGuaranty requiresin the Act NHIGA tofiling,of a deadlineabsence

servingtail in effect as substitutecompletely the coverage policies,PHICO
insurer.

of theargument, plaintiffsIn of their the submitted a versionsupport
thirty-dayin indicate that theJuly 1996 Model Act which the comments

limit merely period duringto a transitional whichwas intended be
procure coverage.could new POST-ASSESSMENT PROPERTYpolicyholders

Liability Guaranty Actand Insurance Association Model
1996)8(A)(1)(b) (ÑAIC NAIC,cmt. in III MODEL LAWS REGULATIONS§.

plaintiffsat 540-46. The further note that most StatesAND GUIDELINES
languagea deadline also include “transitional”statutory filingthat have

:8,1(a), thirty-dayin 404-B that the limitarguingsimilar to that found RSA
to a deadline in those States.filingwas not intended serve as

hand,NHIGA; thirty-day periodto read thé as aurgeson the other us
deadline, allegethat must an “actual coveredarguing plaintiffsthefiling1

thirty-dayto of the NHIGAprior expiration period.claim”which arose the
alleged,that no claims were filed or it has no furtherargues since

By interpretation,to under the statute. NHIGA’sobligation plaintiffsthe
it, broughta when filed with or otherwise to its attention.claim'“arises”

of “arise”disagree parties’ interpretationwith both the wordsWe
malpractice against plaintiffs,claims the who retiredAnyand “exist.”

declaration, the result ofinsolvency necessarilyto would beprior PHICO’s
ofplace prior thirty daysthat took to or within PHICO’sevents

arise,However, a must have sufferedpersonfor a claim toinsolvency.
onlya cause of action arisesby alleged malpractice,harm caused the since

A cause of action for tortnecessary present.when all elements arethe
plaintiff.is with harm to thenegligence coupledarises when causal.
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(1995).Hazen, 249, potentialA medical140 252v. N.H.Conrad
Ifharm isof the moment suffered.claimant has a cause actionmalpractice

thirty-day periodtheprior expirationharm to the ofthe claimant suffered
statute, will bethen NHIGAarise under thewhich claims canduring

filed, underlyingis within theno matter when iton that claimobligated
alimitations, filing404-B not containchapter doesof because RSAstatute
thirty-the of theexpirationwas not beforeIf the harm suffereddeadline.

however, and NHIGAperiod,claim not arise within thethe didday period,
claim.obligatedis not on that

reconsideration, plaintiffstheon forhearingAt the the motion
rule,discoveryof the RSAoperationtheir concern about theexpressed

(1997).rule,508:4, (1997), 508:8 Under theminorityI and the RSA
rule, negligentto the actrelationshipif the harm and its causaldiscovery

when thenot have been discoveredreasonablyis not discovered or could
occurred, run untilbeginof does not toact the statute limitationsnegligent

diligence shouldor in exercise of reasonableplaintiffsthe discover the
Ins. Agency,Pichowicz v. Watsonrelationship.discovered this causalhave

(2001).166, 167 duringextends the time whichdiscovery146 N.H. The rule
discovered,he or should havemay upona suit whenperson bring based

However, above,discovered, a claim does notthe harm done. as noted
suffered; therefore, onobligatedremainsarise until harm is NHIGA

notAny claim that hasthirty-day period.claims that arose within the
is not coveredexpiration thirty-day periodarisen until after ofthe the

chapterunder RSA 404-B.

rule, however, period duringthe whichminorityThe could extend
aobligated minority providesis on a claim. rule that minorNHIGA The

of ahaving age majority bringhas until two after the toyears reached
(1984).Patten, 413, 414 Ifinjury action. v. 125 N.H. apersonal Norton

thirty-day period,expirationminor suffered harm before the of the
minorresulting negligent plaintiffs,from act of one of the the has athe
chapterarose the limit. RSA 404-­statutoryclaim which within time Since

deadline, claim,on as it isfiling obligated longB has no is the asNHIGA
years majority.filed within two after the minor reaches

alternative,argue, obligatedin that NHIGA is onplaintiffsThe next the
claims, thirty-day period,those that the becauseall even arise after

supportmust in the shoes” of insolvent insurer. As forNHIGA “stand the
ofplaintiffs pointtheir the to one of the stated theargument, purposes

toAct: to a ... to avoid financial lossGuaranty provide “mechanism
(1998).insolvency.”or of RSA 404-B:2policyholdersclaimants because the

that shall deemed the insurer to theprovides “[b]eThe Act the NHIGA
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extent of its on the claimsobligation covered and to such extent shall have
duties,rights,all and of the insolvent as ifobligations insurer the insurer

1(b)’(1998).404-B:8,had not plaintiffsbeen insolvent.” RSA The read the
statute as to inrequiring NHIGA “stand the shoes” of the insolvent
insurer, and so that do notargue they allegeneed to the existence of
covered claims. disagree.We

find the words “to and “to such extent” inWe RSA 404-­the extent”
1(b)B:8, .controlling, and find that refer tothey back “covered claims.”

Contrary plaintiffs’ argument,to the no dutyhas to act asNHI.GA the
insolvent would its for.obligationhave covered claims asbeyondinsurer

above,bydefined the As ifdiscussed no arise as requiredclaimsstatute.
4Q4-B,by chapter statutoryRSA has no obligationNHIGA to “stand in the

ofshoes” the insolvent insurer.
Finally, the that ourplaintiffs argué case law establishes asNHIGA the

and, such,of last resort” it“insurer should function as a substitute.as
Frialator,insurer. 142 at AlthoughN.H. 579. we identified theSee Pitco

Act’s,overallGuaranty objective as .establishing as an insurer ofNHIGA
Frialator,inlast Piteo that case dutyresort addressed a claimant’s to

compensationexhaust workers’ and other available insurance funds before
NHIGA becomes on a claim.obligated Because the in Piteoplaintiff

already benefits,Frialator had compensationreceived workers’ he could
id,.not seek relief from recognitionfurther NHIGA. See Our that NHIGA

is the insurer of last in respectresort that limited does not support the
argument that it must act as a providesubstitute insurer and full recovery.

statutoryThe of preventsframework NHIGA it from abecoming
substitute insurer. The ActGuaranty nonprofitcreated a unincorporated
legal entity, comprised of member thatinsurers —entities write and

404-B:5, VI;transact in Hampshire.insurance New RSA RSA 404-B:6
(1998).NHIGA assesses its broughtmembers the costs of claims against
it, in proportion to their market share for previous year,the with the

othat n­exception assessment shall be than 2“greater percent of that
premiumsmember insurer’s net direct written for precedingthe calendar

I(c) (1998).year____” 404-B:8, protectionRSA The it provides is limited
upon entitybased its status as a nonprofit byand the method which it is

Co., (Conn.1012, 1018funded. See Hunnihan v. Mattatuck Mfg. 705 A.2d
1997). governed directors,It is a ofby byboard selected the member
insurers, with the ofapproval the commissioner of insurance. 404-­RSA

(1998).B:7, I any byNHIGA is authorized to refund assets found the
liabilities,board of directors to atexceed the end of a calendar to itsyear,

II(f) (1998).404-B:8,members in toproportion their contribution. RSA
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ofa storenot havedoescompany,insurance NHIGAregularaUnlike
claims.money pay outwhich to draw tofromprofits

for insurancechargedpremiumsthat “rates andprovidesalsoThe Act
tosufficientshall amountschapter applies includeto thispolicies which

memberby theto the associationpaidto the amountsrecoup equalsuma
insurer____” (1998). theeffectively requiresThis section404-B:16RSA

theirin NHIGA tomembershipofto on the costspassinsurersmember
insurance-buyingpremiums.and Theinsurance ratesthroughcustomers

statute.against NHIGA under thebroughtfor claimspays coveredpublic
asNHIGA to actlegislaturethat the intendedunlikelyis thereforeIt
inresultThis wouldwhen a member became insolvent.insurersubstitute

withinarisingthan occasional coveredfor more the claimpublic payingthe
fact,would, costs of allin bear thepublictheperiod;the stated time

until thedoctorsagainst plaintiffthemalpractice broughtclaims
on the association’sexpired.of limitations “Limitationsunderlying statute

therefore, againstof protectionanother formobligations, provide
Hunnihan, 1019.705A.2d atpolicyholders____”premiums forincreased

plaintiffs1996 Model Act that theFinally, Julythe comment to the
act wereuponassociations theguarantysubmitted indicates that based

permitis toprincipleto as insurers. “The basicnot intended act substitute
Thereorderly companies.to make an transition to otherpolicyholders

anno should in effectappears whyto be reason the association become
by continuing existingin with insurerscompetitioninsurer member

Property andyears.”forpolicies, possibly several Post-Assessment
Liability Guaranty 8(A)(1)(b)§Insurance ActAssociation Model

(NAIC 1996).cmt.
adoptedthat have similar statutes have found that theirOther States

respective guaranty associations not intended to become newwere
purposes. legislativefor all desire to assist claimants“[T]heinsurers

be, be, Carpentercannot and is not intended to bureaucratic benevolence.”
(N.J. 2002).54,Tech. v. Admiral Ins. 800 A.2d 61 general“While CIGA’s

insurer,purpose is to the of an insolvent it is not itself anpay obligations
insurer and does not ‘stand in the shoes’ of the insolvent for allinsurer

Ass’n, 405,purposes.” Reynolds Rptr.v. Cal. Ins. Guarantee 1 Cal. 2dR.J.
(Ct. 1991) omitted).App. (quotation408 is not in the ‘business’ of“[CIGA]

insurance____CIGA no nopolicies, premiums,issues collects no makes
profits, no the Itsobligationsand assumes contractual to insureds.

providing protectionis insureds with a limited form of from‘business’
by insolvencyfinancial loss occasioned the of their insurer.” Isaacson v.

(Cal. 1988).Ass’n, 297, 305Ins. 750Guar. P.2dCalifornia
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Because we conclude that NHIGA is to provide coverage toobligated
the plaintiffs, though only to the extent of claims that arose to orprior
within thirty days of the declaration of insolvency, we reverse the order

motiongranting the to dismiss. remand to theWe trial court for of aentry
indeclaratory judgment accordance this opinion.with

part;in reversed in andpart; remanded.Affirmed
DugganBroderick, C.J., Nadeau, Galway, JJ.,and and concurred.
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