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DICTIONARY, atswpra 1938. We conclude that this definition encompasses
type Furthermore,the of stores thatretail Packard has proposed. the size

of proposedthe isshopping wayscenter taken into account in other in the
special application, suchexception as the onimpact surrounding
neighborhoods, onincreased demand inmunicipal services and increases
the of traffic congestion Therefore,level in the vicinity. we with theagree
trial court “the ZBA acted reasonablythat in treating [Packard’s]
proposed use as a ‘retail use.”sales/service’

remandWe this matter to the trial for incourt further proceedings
accordance this opinion. onlywith Because the issue on remand is the
appropriate uponbased theremedy ZBA’s failure to have the expert

reviewed,reports the trial court determineshould whether the case should
tobe remanded the ZBA.

part;in part;reversed in vacated partin and remanded.Affirmed

Broderick, C.J., Nadeau, Galway, JJ.,and Dalianis and concurred.

Merrimack
No. 2004-292

Darren Starr

v.

HampshireGovernor, State of New a.&
21, 2004SeptemberSubmitted:

29, 2004Opinion Issued: December



609

brief,Starr, se.by proDarren

(Michael Brown, senior assistantKattorney generalKelly Ayotte,A.
brief), for the State.on theattorney general,

Starr, an order of thefromappealsDarrenNadeau, The plaintiff,J.
J.) a judgmentinterest onrequesthis fordenying(Fitzgerald,Trial Court

(State). He contendsalsoHampshireofagainst the State Newhe obtained
surcharge currentlyofthe thelegalityto addressthat the order failed

reverse andcanteen. Weprisonat the Stategoodson soldimposed
remand.

Governor, 148See Starr v.to us remand.followingThis returnscase
I). in(2002) (Starr the Newis incarceratedplaintiffTheN.H. 72

legalityto thefiled a lawsuit contestsystem.Prison HeHampshire State
pursuantcanteen toon sold at thesurcharge goods5% allof a assessed

lawsuit, of the(2001). proceedstheAt the time of theRSA 622:7-b
the fundfund untilin the victims’ assistancesurcharge depositedwere

generalin the$750,000; depositedwasthe excessexceeded thereafter
2001). I,(aa) In that6:12,1 Starr we held because(Supp.See RSAfund.

maintenance, operationoroverhead“neither funds thesurchargethe 5%
commissary,”aprison providingforcommissary, nor reimburses theof the

thea concluded that because73, was tax. furthersurchargeid. at the We
theplacethat took atsubject to the tax were thoseonly transactions

and thereforecanteen, disproportionately appliedthe tax wasprison
of trialthe decision theId. at 74. therefore reversedunconstitutional. We

case.court and remanded the
remand, to reimburse thosecourt ordered the StateUpon the trial

surcharge.to the 5%required payat the who wereprisonindividuals held
order.summarily affirmed the trial court’sappealedThe State and we

(N.H. 2003).a., The thena. & No. 2003-0465 StateStarr & v. Governor
aplaintifftrial court. TheCompliance”a of with the filedfiled “Schedule

theprovideState failed to forin which he noted that the hadresponse
tojudgment pursuanton themandatoryof costs and interestpayment

relief, the trialrequeststhese as forConstruing statementsRSA 524:l-b.
court denied them.

andprevailing partythat athe contends he wasplaintiffOn appeal,
pursuant (Supp.to 524:1-bjudgment interest RSAtherefore entitled to

2004). to consider his secondthat the trial court failedarguesHe also
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argument prisonthat the subsequentcanteen’s collection of a 6%
surcharge without amendment of its procedures illegal.was

turn plaintiffs requestWe first to the for interest. RSA 524:l-b provides
that in all inequity proceedings which pecuniary damages awarded,are
“there shall bybe added forthwith the ofclerk court to the amount of
damages interest thereon from the of writ or filingdate the the of the

to the ofpetition judgmentdate even though such interest brings the
judgmentamount of the thebeyond liability imposedmaximum by law.”

RSA 524:l-b.
law,Because the ofinterpretation questiona statute is a of we review

the ofruling 82,the trial court de novo. v. Peabody,Hutchins 151 N.H. 84
(2004). statute,interpretingWhen a we consider the oflanguage the

itself,statute if possible,and languageconstrue the to itsaccording plain
and ordinary Id. will neithermeaning. “We consider what legislaturethe
might have said nor add words that it did not fit tosee include.” Id.

argues givenThe State first that the ofunique circumstances this
ease, the trial properlycourt equitable authorityexercised its to deny the

ofaward interest. theHaving languagereviewed of the statute and our
decisions,previous however, we do not agree that the award of interest is

discretionary. providesRSA 524:1-b that the clerk of court “shall” add
interest to of damagesthe amount from of filingthe date the of petitionthe
to the date of judgment. held,As we have previously the use of the word
“shall” is not discretionary, requiresbut rather mandatory enforcement.
N.H. Dep’t Dow,Resources 60,and Economic Dev. v. 148 N.H. 63of
(2002).

construction,“As a ofgeneral principle statutory presumewe that the
legislature chose,meaningknew the of the itwords and that it used those

advisedly.” case,words Id. Inat 63-64. this this principle is bybolstered
previousour interpretation 524:1-b,of inRSA which we itsexamined

legislative history and found that the legislature expressedhad its intent
that interest towas be awarded “in all cases where the trial court awarded

to themoney party entitled to be compensated.” Co.,Nault Dev.v. N & L
35, (2001).146 acceptedN.H. 38 the legislatureWhile the invitation we

extended in to and clarify periodNault review the within judgmentwhich
awarded,interest should be it mandatorydid not amend the oflanguage

the statute.
The State argues that we have previously found that the “shall”word

need not mandatorybe construed as providewhen the statute does not a
sanction for noncompliance. The cases bycited the State address failure to
comply with time standards promulgationand rule and whether such



611

to theareThey inappositeunderlyingthe action.failure should invalidate
Because weclearly defined.remedyof isscopethecase wherepresent

notmandatory,is we needthe statutelanguage ofthat theconclude
would constitutean of interestargument that awardtheaddress State’s

unjust enrichment.

plaintiffsthat theargumentthe State’spersuaded byareNor we
that the interest “shall beprovidesRSA 524:1-brequest untimely.was

fromof ...damagescourt the amountby the clerk of toadded forthwith
judgment.”of Untilpetitionof to the datefilingof ... the thethe date

entered, could not be added.the interestjudgment was

toonlyappliesRSA 524:l-barguesThe also that becauseState
Into the plaintiff.of be limitedinterest should“parties,” any award

the andonly plaintiffnotes thatargument,of its the Statesupport
plaintifftheparties onlyto the lawsuit andfourteen other individuals were

note,for interest.requestdenial of the Weappealed the trial court’s
in the thehowever, proceedings,found that earlierthe trial courtthat

of afor certification classobjected plaintiffs’ requesthad to theState
action, prisonersif “all who wereplaintiffs prevailed,that therepresenting

allreimbursed.”subjected surcharge Accordingly,to the 5% would be
equitya result of this actionpecuniary damageswho receive asprisoners

judgmentare to interest.entitled
court to theplaintiff arguesthe that the trial failed addressFinally,

oursurcharge imposed subsequenta canteen to decisionlegality prisonof
in hasplaintiffin I. no the that theStarr Because we find evidence record

error,allegedalerted trial court to this we conclude that the issueever the
Dep’thas not for our review. See N.H. Corrections v.preservedbeen of

(2002)Butland, 676, erredN.H. 679 claim that trial court(appellant’s147
in not preservedstandard of review its order becauseby applying wrong

reconsideration).appellant to in motion forfailed raise issue

and remanded.Reversed

Duggan Galway, JJ.,Dalianis, and concurred.


