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nonmovingto thethem, lightin most favorablefrom thedrawninferences
(2004).Manchester, 30, “Summary40151 N.H.CityPorter v.party.” of
of material fact togenuinethere is no issuewhengrantedwill bejudgment

ofa matterasjudgmentis entitled todecided, moving partyand thebe
law.” Id.

all railroadconveyanceexempts from theclearly1973 deedThe
bybedof the trackalleged that removalmaterials. B&Mtrack and track

withagreeoperations.”Railroad’s Wethe“significantly hinderedSprague
aof track was deliberateremoval B&M’sSprague’sthe trial court that
in the land.to deeded interestadverse B&M’sownership rightsofexercise

tointegralis thelandupon the railroad’s thatRailroad track installed
Thompsonproperty.thepartbecomes a ofoperationrailroad’s successful

(1889). is one68, action toCo., 32 74-75 B&M’sValley U.S.v. Railroad
twenty-­and therefore theproperty,in realownershipa rightenforce to
Bruno,Hewes v.applies.in 508:2 Seeset forth RSAperiodlimitationsyear

ofno issue(1981). genuine32, Because this evidence discloses121 N.H. 34
law, weto as matter ofjudgmentis afact and B&M entitledmaterial

judgment.summaryofaffirm the denial

Affirmed.

Duggan Galway, JJ.,Nadeau, Dalianis, and concurred.
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(Charles briefDibble, PC, E. Dibble on theE. of ContooeookCharles
plaintiff.for theorally),and

(Russell P.LLP, F. and Davidof Concord HilliardHatfield,&Upton
brief, orally), for the defendant.on the and Mr. HilliardSlawsky

a verdict inDUGGAN, defendant, Tierney, appeals juryS.NancyJ. The
J.) infinding malpracticeher liable for(Fitzgerald, legalSuperior Court

part,affirm inrepresentation plaintiff,of the Alfred Carbone. Weher
partin remand.reverse and

disputeofof arose out a betweenTierney’s representation Carbone
son, 1994, a home inpurchasedhis In CarboneCarbone and Daniel.

inventor, garagea onLondonderry. Because he is an he converted two-car
to research and testlaboratory,into a which he used conductpropertythe

apropertyused on the forbuildingshis inventions. Carbone two additional
shop and for of chemicals.woodworking storagethe

wife, Lisa,Danvers,in with his and their twoDaniel lived Massachusetts
encouragedvisited numerous occasions andchildren. Daniel Carbone on

inhim to move into their home Danvers.sell his home and
discussions,years into anapproximatelyAfter two of Carbone entered

giveto home Danielagreement agreedwith his son. Carbone sell his and
turn, home,Daniel, in sell Danversproceedsthe from the sale. would his

home,apurchase biggerthe from the two sales andproceedscombine
as Carbone and hisenough family,to accommodate Daniel’s well aslarge

his “if didn’tlaboratory. agreed thingand son further that thisCarbone
out,” money.Daniel would return Carbone’swork

9, 1996,on theplan, SeptemberTo effectuate this Carbone transferred
wife, month,to that soldto his home Daniel’s Lisa. Later Lisadeed

$69,812.41 closing.home a third and collected at thepartyCarbone’s to
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sold,Daniel and yetBecause Lisa’s home had not been Carbone moved
■into their basement. stored two or three ofpieces laboratoryHe

equipment in their and rest ofgarage put equipment-in storage.the the
livingCarbone found his new situation to be “nerve-racking As a[sic].”

result, 1996,in or earlylate October November he told Daniel that he
wanted leave for moneyto and asked his back. Daniel told his father that
he could not the moneyreturn because he had used it to otherpay bills.

onlyBecause Carbone received month inper securitysocial benefits$550
resources,and had no other he remained in Daniel and Lisa’s basement.

1996,27,On November Daniel and Lisa purchased a new home in
apartment Carbone,Danvers. The new home included an for It also had a

but, Carbone,small in yardshed the toaccording the shed was not large
enough to accommodate his laboratory. Consequently, purchasedCarbone

trailer,a box it on aplaced property upfriend’s and set inlaboratoryhis
the trailer.

home,After ofpurchasethe the new relationshipCarbone’s with Daniel
“[f|romand Lisa went bad to spaceworse.” Carbone had no for his

laboratory and was theby noisydisturbed surroundings. subsequentlyHe
ofmoved out Daniel and Lisa’s home.

later,Approximately one Carbone’s friend told him that he had tomonth
containingmove the trailer the laboratory off the property.friend’s

piecesCarbone stored of equipment sold,some with other orfriends and
of,disposedotherwise the rest of the equipment. Eventually, ofall the

orequipment was either sold destroyed.
1998, TierneyIn Carbone hired to himrepresent in an againstaction

Tierney agreedDaniel and Lisa. to represent on contingencyCarbone a
fee basis.

8,1998,On August Tierney complaintfiled a on Carbone’s behalf in the
United DistrictStates Court for the District Hampshire.of New The

diversitycpmplaint alleged of as thecitizenship basis for the court’s
jurisdiction and controversy $10,000.00that the “amount in exceeded]
exclusive of interest and costs.”

24,1998,On September Daniel and Lisa moved to complaint.dismiss the
day, TierneyThe next sent Carbone a letter informing him that a motion

to dismiss had been filed. The letter thatstated the motion to dismiss
“alleg[ed] no ofcopy Complaintthe was attached with the Summons.”
Tierney’s letter did not thatmention the motion to dismiss was also based
on the 22,failure to state an amount inadequate controversy. On October
1998, the court complaintdismissed Carbone’s for failure to establish
subject jurisdictionmatter complaint allegebecause the failed to that
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for federal$75,000 requirementexceededdamagesCarbone’s —a
citizenshipof action.diversityin ajurisdiction

forcomplaint and lateamend the27,1998, moved toTierneyOn October
24,1998 tomotionSeptembertoobjections thefiled threeShe alsoentry.

theto withlater, Tierneymotions were returnedthedaysdismiss. Two
has dismissed.”been“Motion denied. Casefollowing notation:

stated:second letter which30,1998, sent Carbone aTierneyOn October

thetime, re-servingofprocessin thepresent we areAt the
theincreasingofpurposedone for thecomplaint. beingThis is

laboratory facilitiesyourto includedamage amountrequested
toMotionsother side has filedsay,Needless to theand the like.

Objections to said Motions.withDismiss and we have countered

in United2, 1998, Tierney complaintfiled a second theOn December
time, theHampshire.of New Thisfor the DistrictStates District Court

$75,000controversyin exceededalleged that the amountcomplaint
7,1999, anthe district court issuedAprilinterest and costs. Onexclusive of

which, part,in stated:pertinentorder

to thelitigatefull and fair opportunityPlaintiff had a
He chose not to appealissue the former action.jurisdictional in

Heruling in that action. cannot avoidthe district court’s adverse
aruling simply by filingof that newthe effect action.

toAccordingly, prejudice plaintiffsthe case is dismissed without
in of competentto reinstate his claim a state courtright

jurisdiction.

later, Tierney a third letter. She informed herdaysTwo sent Carbone
client notice from the United States District Courtthat she had “received

theHampshire indicating theyfor of New ... believe law suitthe District
in the District ofthe United District Court forbroughtshould be States

diversity citizenship.” Tierneyof toldthoughMassachusetts even there is
that havepresumedshe the court believed Carbone “wouldCarbone that

the acollectingan time from son if Order issued from[his]easier
Massachusetts based court.”

1999, complainta in the United States DistrictApril TierneyIn filed
ofcomplaint alleged diversityThefor the District of Massachusetts.Court
injurisdictionfor and that the amountas the basis the court’scitizenship

$75,000 Februaryof and costs. Oncontroversy exceeded exclusive interest
9, 2000, tocomplaint Tierneycourt the because had “failedthe dismissed

thein District Court forjurisdiction” the United Statesestablish federal
Hampshire.District of New
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9, 1999,JuneOn while the district court complaint pending,was still
Tierney filed a complaint in the inSuperior Court EssexMassachusetts

14, 2000,County. On March superiorthe court sent Tierney a form
entitled of“Notice Status Review of the Docket.” The form “If thisstated:
report completedis not and returned to the [t]wentyClerk’s Office within
days a willdismissal enter and the docket Tierney completedclosed out.”

and, 16, 2000,the form on March she sent it to superior bythe court
Express. Nonetheless, April 2000,Federal in the courtsuperior dismissed

the It was latercomplaint. discovered that the court had themisplaced
however,Tierney,form. did not of theinquire whycourt as to the hadcase

been dismissed.
Instead, 4,2000,Mayon Tierney to plaintiff. pertinentwrote the In part,

she wrote:

Your matter was ... brought before the Superior Court. On
28, 2000,April an Order of publishedDismissal was and tosent

time,this Atoffice. this the appealedcase could be to the
Supreme However,Judicial Court. I believe the effort would be

everyfutile as court which could have heard the matter has
quashed attempts believe,all tofor the case be heard. We to

this, orappeal any decisions,of these bewould fruitless and
you.would be a financial tohardship

While action againstCarbone’s Daniel and Lisa was pending,still Lisa
for bankruptcy. Carbone contacted Tierney and her toaskedfiled.

represent his ininterests the bankruptcy by opposing the homestead
exemption that Lisa seekingwas and the ofdischarge the debt that was

toowed him. A forparalegal Tierney asubsequently sent Carbone letter
theoutlining steps Tierneythat toplanned representtake to his interests

in bankruptcy proceeding. however,Lisa’s Tierney, did not at theappear
first meeting of creditors and not opposedid the exemption.homestead

18,1999.was ondischarged bankruptcyLisa in August
September 2000,In Carbone filed the action claiminginstant that

Tierney'.committed malpracticelegal when she him inrepresented his
,action against summaryDaniel and Lisa. He moved for judgment on the

claim,legal asmalpractice well as his claim for damages. The trial court
ruled that to summary judgmentCarbone was entitled on the legal

claim butmalpractice summary judgmentdenied with respect to damages.
juryA in Januarytrial was held The injury2008. returned a verdict

favor,' $69,812.41awardingCarbone’s' in damages for the loss of his
laboratory. $105,000residence and It also awarded to Carbone for the loss

of laboratory equipment.his The trial court subsequently ordered interest
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2003); RSA 336:1(Supp.524:1-bjudgment. See RSAadded to theto be
30,August2003). opinionan datedThis followed. We issuedappeal(Supp.
ingranted the motionmoved for reconsideration. WeplaintiffThe2004.

Sup. 3022, August opinion.ourR. and withdrewsee Ct.part,
(1) enteredcourt erred when it:argues that the trialTierneyappeal,On

(2) ruled thatliability;onin favor of Carbonesummary judgment
damages;to hismitigatefailurebynot barred hisclaims wereCarbone’s

lost(3) $105,000in fordamagesof Carbone’sjury’sthe awardsustained
(4) of provingTierneyruled that had the burdenlaboratory equipment;

the(5) to reflectdamageto the awardcollectibility; and failed reduce
addition,In Carboneagreed Tierney.to payfee that Carbonecontingency
it calculated thearguing that the trial court erred whencross-appeals,

inargumenteachjudgment.on the We addressof interest dueamount
turn.

torequired proveisTierney argues expert testimonyfirst that
in a action. Because Carbone failedlegal malpracticecausationproximate

case,present Tierney thatexpert testimonyto in the contendsprovide any
summaryit forthe erred when Carbone’s motiongrantedtrial court

liability.on Wejudgment agree.
thesummary judgment ruling, considerreviewingIn a trial court’s we

evidence, fromproperlyall inferences drawnaffidavits and other and
Furbushthem, light nonmoving party.in most favorable to the v.the

(2003). grantedMcKittrick, 426, 429 judgment beSummary may149 N.H.
movingthepresent,of material fact is andonly genuineno issuewhere

Id. trialas a matter of law. review thejudgmentis entitled to Weparty
the to novo. Id.application of law the facts decourt’s

subjecttestimony is where theexpert requiredIt well thatis established
science, occupationordistinctly professionrelated to somepresented is so

In Matteraverage layperson.the ken of thebeyondas to be the of
(2004). hand,Gronvaldt, 551, 554 other150 N.H. On theGronvaldt &

is within thesubject presentednot where theexpert testimony requiredis
Warden,v.knowledge everyday experience.common and Silvarealm of

(2003). arePrison, 372, general principles150 TheseN.H. N.H. 374State
See, e.g., 148 N.H.malpractice Wong Ekberg,actions. v.applicable legalto

(2002).369, 373-74

(1)prove: that anlegal malpractice, plaintiffTo a mustestablish
existed, attorneyplaced uponwhich a theattorney-client relationship duty

care, providinginprofessional knowledgeskill andto exercise reasonable
(2) (3)client; of duty;to that a breach that and resultantlegal services

Furbush, 149N.H. at 432.legally byharm caused that breach.
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that, circumstances,We have heldpreviously exceptionalabsent expert
testimony necessaryis to inform the jury regarding the skill and care
ordinarily byexercised tolawyers proveand a breach thereof. 148Wong,

assumed,N.H. at 374. We have also without thatdeciding, expert
testimony is torequired prove proximate cause. Follender Scheidegg,v.

(1997).192,142 N.H. Today, issue, that,193 resolve thiswe and conclude in
instances,most expert testimony is required proveto in legalcausation a

malpractice action.

cases,legal malpractice “[e]xpertIn testimony may be essential for
plaintiffthe to establish causation. ofThe trier fact must be able to

determine what... result should have occurred if lawyerthe had not been
Legal MalpracticeSmith,negligent.” 5 R. Mallen 33.16,§& J. 116at

(5th 2000).ed. “[U]nless the causal link is obvious or be bycan established
evidence,other expert testimony may provebe essential to what the

lawyer should have Id.done.” We thus hold that testimony onexpert
proximate requiredcause is “in cases where determination of that isissue
not one that lay people ordinarily competentwould to Delpbe make.” v.

(Tex.483,Douglas, 1997),948 App.S.W.2d 495 rev’d partin and vacated
(Tex. 1999).part grounds,in on other 987 S.W.2d 879

case,In presentthe trial courtthe Tierney’scharacterized lack of
knowledge about ofthe Federal Rules Civil Procedure and her tofailure
contest the of indismissal Carbone’s case Countythe Essex Superior
Court as “obvious of... professionalobviousequallybreach[es] norm[s].”
The court further characterized Tierney’s opposefailure to both Lisa’s
bankruptcy and the homestead exemption seekingthat she was as
complete inaction that inresulted “a blatant of thebreach standard of care

attorneyan owes to her client.” The trial court thus ruled that Carbone
was not required expert testimonyto offer and granted summary
judgment in legal malpracticehis favor on the claim.

assumingEven that no expert testimony was required to establish the
of Tierney’sstandard care and ofappropriate standard,breach that

Carbone was providenonetheless torequired expert totestimony establish
that Tierney’s legalbreach was the cause of injuries.his As set forth
above, the of betrier fact must able to determine what result would have

ifoccurred attorneythe had not been negligent. An ofanalysis what
Tierney should have done and whether her negligence was legalthe cause
of Carbone’s soinjuries distinctlyis related to the practice of law as to be
beyond the ken of average layperson.the

that is ofdisagreeWe this one those exceptional cases where
Tierney’s breach of the standard of care was so obviously legalthe cause of
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injuries expertCarbone’s that testimony was not required. The trial court
was in characterizingcorrect Tierney’s conduct egregious.as She

ademonstrated fundamental lack of about theknowledge Federal Rules of
ProcedureCivil and about the remedies available when a case is dismissed

Nonetheless,in both federal and state court. it is unclear which egregious
conduct, if any, legalwas the injuries.cause of Carbone’s Accordingly,
expert testimony whether,was torequired explain if underlyingthe case

not court,had been indismissed federal or state Carbone would have
inprevailed the cause of action against his son. Expert testimony was also

required explainto Tierney’swhether to representfailure Carbone’s
ininterests Lisa’s bankruptcy proceeding actually in harmresulted to

Carbone. The facts of this case are sufficientlythus complicated to require
expert testimony respectwith to causation.

We thus conclude that the trial court erred when it ruled that expert
wastestimony not required grantedand summary judgment in favor of

Carbone. Accordingly, we reverse the trial rulingcourt’s with respect to its
grant of summary judgment on liability and forremand further
proceedings opinion.consistent with this

Tierney next thatcontends the trial court erred when it denied her
motion for judgment notwithstanding the verdict and ruled that Carbone’s
claims were not bybarred his to mitigatefailure his damages. We
disagree.

A party is entitled to judgment notwithstanding onlythe verdict
when the sole reasonable inference that may evidence,be drawn from the
which must be viewed in the light most tofavorable the nonmoving party,
is so overwhelmingly in offavor the moving party that no contrary verdict

(2004).could stand. Porter v. City Manchester, 30,151 N.H. 41 Inof
whetherdeciding motion,to thegrant trialthe court cannot weigh the
orevidence intoinquire the ofcredibility witnesses. Id. If the evidence

adduced at trial is or ifconflicting, several mayreasonable inferences be
drawn, the court denymust the motion. Id. Our standard of ofreview a
trial court’s denial of a motion for judgment notwithstanding the verdict is
extremely narrow. Id. We will not overturn the trial court’s decision absent
an Id.;unsustainable exercise of discretion. Lambert,State v. 147 N.H.cf.

(2001)295, 296 (explaining standard).unsustainable exercise of discretion

It is settled law that a party seeking damages occasioned by the
fault of another must alltake stepsreasonable to lessen the resultant loss.
Grenier v. Barclay Square Assoc.,Commercial Condo. Owners’ 150 N.H.
111, (2003).119 The defendant bears the burden of proving that the
plaintiff failed to mitigate damages. Id.
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Tierney thatCourt notified2000, County Superiorthe EssexIn April
time, did notTierneyAt thatdismissed.had beencomplaintCarbone’s

thebroughtCarbonefor the dismissal.court as to the basisinquire of the
2001,In of2000. the fallSeptemberinTierneyagainstinstant action

it haddismissed the case becausethe hadlearned that courtTierney
form that she hadof the Docket”of Reviewthe “Notice Statusmisplaced

of the court’sinformed CarboneTierney’s attorney subsequentlyreturned.
error.

60(a) provides: “ClericalProcedureRule of CivilMassachusetts
errorsof the record andpartsor otherordersjudgments,mistakes in

the courtbybe correctedmayor omissionoversightfromarisingtherein
that,Tierney contendsany party.”of... on the motionanyat time

Countyhave moved the Essex60(a), couldto Rule Carbonepursuant
his action. Because Carbonereopenits error andto correctSuperior Court

thebringingis fromso, precludedthat heTierney arguestofailed do
action.instant

Tierney’snot err when it deniedtrial court didhold that theWe
above,forththe verdict. As setnotwithstandingjudgmentformotion

hismitigatetothat Carbone failedprovingofTierney the burdenbears
present anyfailed toTierneyhernot satisfied burden.damages. She has

County Superior Courtmovingthat the Essextrial toevidence at establish
Viewingloss.resultantlessened Carbone’sits error would haveto correct

Carbone, that theto we concludemost favorablelightin thethe evidence
when itof discretionan unsustainable exercisedid not committrial court

notwithstanding the verdict.forTierney’s judgmentmotiondenied
it sustained thecourt erred whenthat the trialTierney arguesnext

laboratoryfor lost$105,000 damagesin Carbone’sofjury’s award
inthat the trial court erredarguesTierneyequipment. Specifically,

offered toof the evidencereviewjury’s “[a]the award becausesustaining
thatdemonstrateslaboratory equipmentlostvaluation ofsupport the

foundationappropriateanestablishtestimony properlycannot[Carbone’s]
above, the trialwe will not overturnset forthfor an award.” Assuch

notwithstanding the verdictjudgmenta motion fordenydecision tocourt’s
Porter, 41.151 N.H. atofexercise discretion.an unsustainableabsent

iscaused harmtort, tortiouslyanother hasone to whom“In
if,if, heonlyharmfor the butdamagescompensatoryentitled to

moneyofand the amountof the harmthe extentby proofestablishes
the naturecertaintymuch aswith ascompensationrepresenting adequate
Checovich,v.permit.” Clipperand the circumstancesthe tort Affiliatesof

omitted). New(1994) and271, brackets(quotation274138 N.H.
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Hampshire does not thatrequire damages be calculated with mathematical
certainty, and the compute damagesmethod used to need not be more

(1994).240, 247approximation.than an Phillips Corp.,v. Veraz 138N.H.
case,In the instant ofCarbone testified about the value his lost

examination,laboratory equipment. On direct he that in toexplained order
loss,hiscalculate he created a handwritten list of his laboratory equipment

from memory. cataloguesHe then used old to estimate the purchase price
instances,of new Inequipment. purchasea few he obtained the ofprice

used laboratory equipment and included that information on the list. On
cross-examination, Carbone admitted that he had no information about the
price actually paidhe for his equipment. appeal, Tierney arguesOn that
because there is “nothing scientifically calculations,valid” about Carbone’s
the evidence atpresented trial was insufficient to establish an appropriate
foundation for jury’s damagethe award.

We hold that the trial court not err in upholding jury’sdid the
damage not,award for lost laboratory equipment.Carbone’s Carbone is as
Tierney suggests, required to a scientificallyuse valid method to calculate

Instead,his damages. must ofCarbone establish the extent his loss with as
certaintymuch as the permit. Bycircumstances an ofcreating inventory

his items,lost items and estimating jurythe cost of those the could find
that Carbone satisfied his Tierneyburden. had the toopportunity cross-­
examine Carbone about the method he used to calculate his loss.
Moreover, the jury accept rejectwas free to or Carbone’s calculations. We
thus conclude that the trial court notdid commit an unsustainable exercise
of uphelddiscretion when it jury’sthe award of damages.

Tierney arguesnext that the trial court erred when it ruled that she had
the burden of thatproving judgmentthe in the underlying action would
not have been collectible. disagree.We

Collectibility is not a specific element of a legal malpractice claim in New
Hampshire. We have never addressed whether the of collectibilityissue
should part legal and, so,be of a ifmalpractice case who bears the burden
of demonstrating collectibility or noncollectibility. Because these are

law,questions of we review the trial court’s derulings novo. See
(2003).HippoPress SMG, 304, 308v. 150 N.H.

We must first determine whether the ofcollectibility damages is a
proper consideration in a legal malpractice action. As we have previously
stated, a plaintiff who alleges that an attorney’s negligence thecaused loss
of a legal action can succeed only by proving that the action would have
been successful forbut the attorney’s Lee,misconduct. McIntire v. 149

(2003).160, 165N.H.
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have recovered ahe wouldplaintiff provestheonlyIt is after
can thenplaintiffaction that theunderlyingin thejudgment

to .:.engaged prosecuteheattorneythat theproofwithproceed
of thehandlingin thenegligent-underlying-action-wasthe

ofproximatewas the causénegligenceand thatunderlying action
beingfromplaintiffthepreventedsince itplaintiffsthe loss

for his loss.compensatedproperly

(Pa. 1998).1027, 1030 actualCorbman, plaintiffsThe714 A.2dv.Kituskie
underlyinglost in theplaintifftheby judgment“measured theloss is thus

Id,.. toto be ablewould, however, plaintifffor theinequitableIt “beaction.”.
than thegreater judgmentwhich isattorneyjudgment against.theaobtain

theparty; plaintifffrom the thirdthat, have collectedplaintiffthe could
attorney’s (quotationId.expense.”at thereceiving a windfallwould be

in theomitted). damagesofcollectibilitythat thetherefore holdWe
legalin ashould be considereda matter whichunderlying case is

action.malpractice
isunderlyingin the casecollectibility damagesofholdingour thatGiven

action, must nowwelegal malpracticein aa considerationproper
majorityA ofproof.of the ofallocation burdenproperdetermine the

closelyascollectibility beingviewconsidered this issuecourts that have
as of hiscause, plaintiff partwhich the bearsa burdenproximaterelated to

State, 112, 115See, v. 382 N.W.2de.g.,case. Whiteakerprimaor her facie
(Mass.806, 1986);Rorrer(Iowa Giard, 8071986); 500 N.E.2dJernigan v.

(N.C. 279,1985); Rice,355, 369 Haberer v. 511 N.W.2dCooke,v. 329 S.E.2d
(Ct.Seldman, 219, App.(S.D. Rptr.33 2d 2231994); v. Cal.285 DiPalma

(Fla. 1994);1371, 1376Barrs, App.2d Dist. Ct.1994); v. 641 So.Fernandes
(Wash.306,Haskell, Kalamon,Chase, 50 P.3d 310-11Hayes &Lavigne v.

2002). that thecourts concludedthese haveConsequently,App.Ct.
performedhadthat if the defendantdemonstrateplaintiff must

inon the merits thehave succeededplaintiff“the wouldadequately,
resultingcollectingin on thewould have succeededunderlying case and
that theprovenhaveplaintiffthen wouldonly [the]becausejudgment,

loss.”plaintiffsofproximate [the]the causemalfeasance waslawyer’s
(D.D.C. 1994).1, 2 WashingtonAs the CourtHaden, F. Supp.v. 868Smith

more than“awarding aggrievedthenoted, this avoidsapproachof Appeals
attorney negligent.”the not beenrecovered hadhe or she would have

at 310.Lavigne, 50 P.3d
jurisdictionsof holdshand,' minoritygrowing“aOn the other

andpleadedthat must bean affirmative defenseuncollectibility to be
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jurisdictionsproved by negligent attorney.”the Id. These have advanced a
of reasons for rejecting majoritynumber rule.the

First, jurisdictions reject proposition plaintiffthese the that the should
the burden proving collectibility collectibilitybear is closelyof because

causation,to proximate plaintiffsrelated which is an of theelement prima
Rather, jurisdictions although plaintiffcase. these contend that thefacie

provinghas the burden of that he or she have successful in thewould been
claim,underlying “it does not followlogically plaintiff]that must also[the
ifprove plaintiff]that had a would havejudgment[the obtained it been
Smith,collectible.” 868 F. at 2.Supp.

Second, jurisdictionsthese plaintiff“To the to ...requiremaintain:
ofprove collectibility would result in an unfair ondamages placing burden

Kituskie,the plaintiff.” 714 at 1031. particularlyA.2d This is true “when a
legal malpractice suit is ... brought years underlyingafter the events and

delay bywhen the the inplaintiff bringing such a is because of thesuit
defendant-lawyer’s to in timely place.”failure act a manner in the first
Smith, 868 F. Supp. at 2.

reasoningWe find the by minority jurisdictionsadvanced the of
that have that,considered this to persuasive. Accordingly,issue be we hold

action,in a legal malpractice noncollectibility underlying judgmentof the
is an affirmative defense that must be by the Accordproved defendant.
Smith, 3; Constructors,Supp. Hintze,868 F. at Power Inc. v. Taylor & 960

(Alaska20, 1998); (Me.Dineen, 1304,P.2d 32 Jourdain v. 527 A.2d 1306
1987); Kituskie, 1032;714 A.2d at Albee Assoc. v. 721Siegel,& A.2dOrloff

(N.J.750, 756 Div.), (N. 1999).Super. denied,App.Ct. cert. 735 572A.2d J.
case,In presentthe the trial court ruled that Tierney “would have the

of provingburden ofnoncollectibility verdict amount thatany jurythe
determined above,[Carbone] was entitled to.” For the reasons set forth we
agree with the trial court’s determination and conclude that the trial court
did not err when it Tierneyruled that provinghad the burden of that the
judgment against son, Daniel,Carbone’s would have beennot collectible.

Tierney next argues that the trial court erred when it denied her motion
to reduce the jury verdict “to reflect the amount that would[Carbone]

paidhave in[her] accordance with the contingency agreement.”fee
rejectAlthough we the theory that the trial employedcourt in itsreaching

conclusion, agreewe with its result.
Because the issue of awhether verdict should be reduced to reflect a

law,contingency fee is a question of we review the trial derulingcourt’s
HippoPress,novo. See 150 at 308.N.H.
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legal malpracticea plaintiffsthat whetherrecognizebegin;To. we
plaintifffees theattorney’sthe amount ofbyreducedrecovery-should be

is “stillcompetent performance [an]for the defendant’spaidwould have
20.18, Indeed, it aSmith, § at 161. issupra3 Mallen &unsettled issue.”

• -this court.first forquestion -impressionof
above,'we the well-collectibility enunciatedthe issue ofaddressingIn

action, a ismalpractice plaintiffin a legalthatprincipleestablished
loss, byis “measured thefor his actual whichdamagestoentitled recover-

Kituskie, ataction.” 714 A.2dunderlyinglost in theplaintiffjudgment-the
of our analysis.-the foundationprinciple1030. This is

that theissue have heldthat have addressed-thisjurisdictionsSome
feecontingencyof the becauseby the amountverdict should be reduced

the would have recoveredplaintiffreflect whatonly then'would the verdict
See,underlyingin the action.competentlyperformedhad the defendant

1987)(1st1105, (applyingF.2d 1113 Cir.Greenberg,Moores v. 834e.g.,
1968)(D.S.D.662,F. 665law); Lacey, Supp.v. 288McGloneMaine

law).Dakota(applying South
contingencythe amount of thereducing bythat the verdictdisagreeWe

inthat he or she would have beenpositionin the-sameputs plaintifffee the
Ifunderlyingin the action. wecompetentlyperformedif the defendant had

Ofthe amount thebythe verdict must be reducedwere to hold that
action, the verdictfee, malpracticeof theat the conclusioncontingency

fee, plaintiffand thecontingencyof theby the amountwould be reduced
that the newattorney for the serviceshis or her newpaywould have to

thinkof action. Wemalpracticein the theattorney provided prosecution
result.inequitablethis is an

reducingfrom thehand, if defendant is barredother theOn the
fee, positionis in the sameplaintiffthecontingencyverdict to reflect the

in theperformedhad competentlyin if the defendanthe would have been
to his orrequired compensatewill still beplaintiffTheunderlying action.

in of theattorney provided pursuittheattorney for the servicesher new
however, havingnot forpenalizedwill beplaintiff,action. Themalpractice,

should have obtainedplaintiffto the result theattorneys getto twoemploy
that, legal malpracticehold in aAccordingly,action. weoriginalin the

amount of aaction, reduced to reflect theshould bethe verdict .not.
with a number ofholding is consistentagreement.fee Ourcontingency

v.Accord Winterhave this issue.jurisdictionsother that .addressed
Otto,(D.C. 1976); Vesely,v. Miller &Brown, 381, Togstad365 A.2d 386

(Minn. 1980); Willoughby, 670 A.2d686, v.Keefe, 696N.W.2d Saffer291
Roe,Mulholland,(N.J. 1996); Minion & 555527, v.Campagnola534
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(N.Y. Kane, Kritzer,611, 613-14 1990); Kane Inc. v. 165Altagen,N.E.2d &
(Ct.534, 1980); Musat, 1039,Rptr.Cal. 538 v. 817 P.2dApp. McCafferty

(Colo. 1990).App.1045 Ct.
that, trend,additionally recognize in toappearsWe what be a recent

jurisdictions appliedhave meruit toquantumseveral the doctrine of
negligentdetermine whether a verdict should be reduced to reflect a

(Tenn.See, 526,attorney’s e.g., Duggin,fee. Foster v. 695 527S.W.2d
(Ind. 1995).1985); Franke, 932,v. App.Schultheis 658 N.E.2d 941 Ct.

this approach, damage byUnder the award is the thereduced amount
negligent attorney compensatedwould been for services that werehave

Schultheis,actually rendered. 658 at 941. we to thisadoptN.E.2d If were
approach, jury lawyerthe would be to the firstrequired decide whether
provided services that ultimately plaintiff. jurybenefited the If the found
that lawyer provide plaintiff, jurythe did services that benefited the the

then be required assignwould to value to those services reduce thea and
damage think, matter,accordingly. practicalaward We as a that it would
be difficult for a to ajury assign providedvalue to the services the firstby
lawyer, isparticularly disagreementwhere there considerable about
whether those services the any meaningful way.benefited client in
Consequently, adoptwe decline to the quantum meruit approach.

case,In presentthe Tierney representCarbone hired to him in an action
against his son. agreed payCarbone to Tierney one-third of the amount he
recovered in the underlying action. broughtWhen Carbone later suit
against Tierney alleging legal malpractice, Tierney argued jurythat the
verdict should be byreduced to contingencyone-third reflect the fee
agreement. rejectedThe trial court argument thatand statedTierney’s
she “did not provide any services for Mr. Carbone for iswhich she entitled
to a deduction in malpracticethe award theoryon a of meruit.”quantum

result,As a the court denied Tierney’s motion reduce the verdict toto
reflect the contingency fee.

above,explainedAs we rejectwe the ofapplication quantuma meruit
approach to determine whether the verdict byshould be reduced the

Instead,amount of the contingency fee. Tierneywe hold that is not
entitled to have the verdict reduced. Although trial court aemployedthe

theorydifferent than the one that we adopt today, it reached correctthe
result. We thus conclude that the court did not err in denying Tierney’s
motion to juryreduce the verdict.

Finally, Carbone argues that the trial in calculatingcourt theerred
prejudgment interest that was due on the jury verdict. More specifically,

urgesCarbone us to adopt a rule which a plaintiffs damagesunder in a
legal malpractice action include plaintiffinterest the would have recovered
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that theAlthoughaction. we.underlying agreein thejudgmenton the
in themayaction include interestlegal malpracticein adamages

not raise his elaimcase, properlythat didwe conclude Carboneunderlying
damages.for interest as

favor,case, a injuryIn returned verdict Carbone’spresentthe the
$69,812.41 in for the loss of his residence anddamagesawarding

$105,000 laboratory equipment.the loss of hislaboratory, as well as for
amount of interest Carbone wouldjuryThe was not asked to calculate the

underlying anyin the Nor wasjudgmenthave recovered on the action.
in thisjury makingthat would have assisted theevidence introduced

verdict,Instead, athe returned its Carbone filedjurydetermination. after
trial calculate the interest on therequesting judgemotion that the

damagethat to theunderlyingin the action and add interestjudgment
motion, that notjudge rulingaward. The trial denied the Carbone “did

damages.”ofplead proveor interest as an element

case, to asIn amount of interest Carbone was entitledthis the
issues, whenincludingfactualdamages depended upon several unresolved

thejudgment. Accordingly,would have aand where Carbone obtained
didwas to determine these factual issues. Because Carbonejury required

interest, toto the trial court was correctpresent any relatingnot evidence
deny his motion.

ofraised the issue of interest as an elementarguesCarbone that he
notin motion for and that he diddamages summary judgmentMs

to interest at trial because the trial courtrelatingintroduce evidence
it a to belegal subsequently“ruled in chambers that was matter

conference, however, partis notbydetermined the Court.” TMs chambers
case, as to whatspeculateof in tMs and therefore we cannotthe record

Island, (1984);Inc., 112, 115Brown v. 125 N.H.Cathayoccurred. See
(2004)Co., 391, (appealingB.R. 151 N.H. 394Tiberghein Roofingv. Jones

onof record sufficient to decide its issuesparty providingbears burden
that the trialhas failed to demonstrateappeal). Accordingly, Carbone

by denyingcourt erred Ms motion.

reversed in and remanded.part; part;inAffirmed

J.,Galway, JJ., concurred; Nadeau, in part.dissentedDalianis and

Nadeau, J., I conclusiondissenting part. disagree majority’sin with the
to cause.necessary prove proximatethat an was in this caseexpert

counsel, theduty plaintiffs legalIn the of her as theperformance
(1) him inin she filed for theallege complaintdefendant: failed to the

amountHampshireDistrict of New anStates District Court for theUrnted
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ajurisdiction, as resultsubject mattertocontroversy establishin sufficient
dismissal,(2)dismissed; to theappealfailedcomplaintthe wasof which

courtfiled in the districtcomplaint sheofthe a secondleading dismissalto
complaintsubsequentof which aamount, as a resulta sufficientalleging

of Massachusettsfor theCourt Districtin United States Districtfiled the
in the Massachusettsdismissed; (3) complaintafilingafteralsowas

(4) todismissed; having faileditCourt, why wasinquirefailed toSuperior
(5) then,dismissal; whileunjustifiedtheappealnotinquiry,make this did

by partyainitiatedbankruptcy proceedingin aplaintifftherepresenting
atclaims, appeartofailedmaking the dismissedhe had beenagainst whom

(6) homesteadcreditors; opposefailed to theof andmeetingthe first
responsiblea of which theas resultbankruptcy,asserted in theexemption

discharged.party was
aofconcerned, equivalentis theI this conductAs as am defendant’sfar

thetrialagree judge;a I with thesponge patient.asurgeon leaving inside
proofof under Furbushto meet his burdenexpertnot need anplaintiff did

(2003). arein this caseMcKittrick, The circumstances149 N.H. 426v.
clear; toconsequencesis thenegligence of the defendantexceptional; the

lord, from theghost, myno comeobvious. “There needsplaintiffthe are
Denmark,Shakespeare, Hamlet, ofPrincethis.”to tell us W.grave

1, 5.act sc.
subjectnot him tohis and I wouldjuryThe is entitled to verdictplaintiff

therefore, Ijudicial process. Respectfully, dissent.furtherany

judicialHillsborough-northern district
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