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ajurisdiction, as resultsubject mattertocontroversy establishin sufficient
dismissal,(2)dismissed; to theappealfailedcomplaintthe wasof which

courtfiled in the districtcomplaint sheofthe a secondleading dismissalto
complaintsubsequentof which aamount, as a resulta sufficientalleging

of Massachusettsfor theCourt Districtin United States Districtfiled the
in the Massachusettsdismissed; (3) complaintafilingafteralsowas

(4) todismissed; having faileditCourt, why wasinquirefailed toSuperior
(5) then,dismissal; whileunjustifiedtheappealnotinquiry,make this did

by partyainitiatedbankruptcy proceedingin aplaintifftherepresenting
atclaims, appeartofailedmaking the dismissedhe had beenagainst whom

(6) homesteadcreditors; opposefailed to theof andmeetingthe first
responsiblea of which theas resultbankruptcy,asserted in theexemption

discharged.party was
aofconcerned, equivalentis theI this conductAs as am defendant’sfar

thetrialagree judge;a I with thesponge patient.asurgeon leaving inside
proofof under Furbushto meet his burdenexpertnot need anplaintiff did

(2003). arein this caseMcKittrick, The circumstances149 N.H. 426v.
clear; toconsequencesis thenegligence of the defendantexceptional; the

lord, from theghost, myno comeobvious. “There needsplaintiffthe are
Denmark,Shakespeare, Hamlet, ofPrincethis.”to tell us W.grave

1, 5.act sc.
subjectnot him tohis and I wouldjuryThe is entitled to verdictplaintiff

therefore, Ijudicial process. Respectfully, dissent.furtherany
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Kelly Ayotte,A attorney Donáis,general (Craig S. attorneyassistant
general, theon brief and fororally), the State.

Rothstein,David M. appellate defender,chief ofdeputy Concord, on the
brief and orally, for the defendant.

Duggan, J. a trial inFollowing Superior (Mangones, J.),bench Court
defendant, Watson,the Kendall M. was of possessionconvicted of

(2004).marijuana with intent to sell. See RSA 318-B:2 The sole issue on
appeal is whether the trial court in rulingerred that the defendant
knowingly voluntarilyand to theconsented search of his hotel room. We
affirm.

The record supports the Atfollowing approximatelyfacts. 2:00 a.m. on
28, 2001,July Manchester Police Officer Garth Hamelin observed a red

Ford Focus into the parkingdrive lot of the LodgeEcono hotel. The car
travelingwas at a ofhigh speedrate thetoward rear of the lot and

narrowly strikingmissed a wall. Officer Hamelin followed carthe to
stopinitiate a for reckless operation. Manchester Police Officer Kevin

Covey, lot,who was also in parking pulledthe in to assist. Officers
Covey parked car,Hamelin and policetheir vehicles makingbehind the it

impossible for the ear to be moved.
lot,When Officer Hamelin in parkingarrived the rear ofthe driver the

car, defendant,the already gottenhad ofout the car was walkingand
toward rearthe entrance of the hotel. Officer Hamelin ordered the
defendant to hestop complied.and Officer himHamelin asked for his

registration.license and Officer Hamelin that thenoticed wasdefendant
“extremely nervous” and of an“smelled alcoholic beverage”; the

eyes speechdefendant’s were bloodshot and his slurred. The defendant
said he had consumed “four to six beers” and that he drivingwas his
friend, Eric inSperry, home the car Sperry Sperryrented because was too
intoxicated. thatSuspecting the defendant was intoxicated based on his
demeanor, statements,conduct and Officer Hamelin administered two
field sobriety tests. The performed adequately,defendant leading Officer
Hamelin to believe he was under the ofinfluence a narcotic or drugs,
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and consentedusing drugs orallydeniedof alcohol. The defendantinstead
person.of histo a search

theconversation, Hamelin askedOfficerduring thepointAt some
originallysaid that heat The defendanthe the hotel.why wasdefendant

she hadat the butgirlfriendhis hotelspend nightthe withplanned tohad
despitehotelstayto at thehe decideddefendant said thatcancelled. The

Hamelinfor the room. Officeralready paidhadbecause hethe cancellation
when, according tothewhy he at hotelstayingdefendant wasasked the

not reply.didlicense, the street.” The defendantlived “downhis he
car, bagaout the retrievedMeanwhile, Sperry ofCoveyOfficer ordered

him arrest forpocket placedand underpantsfrommarijuana Sperry’sof
rented theSperrythat haddeterminingof Afterpossession marijuana.
trunk,Into it. the thecar, consent searchCovey Sperry’sobtainedOfficer

scale, baggies,three of Ziploca boxespolice large triple-beamfound
marijuana on thedisposable gloveslatex with residueand a box ofscissors

gloves.scale and
might individualsHamelin concerned that there be otherOfficer became

nervous,increasinglyThein the hotel room. defendant wasdefendant’s
answers,” sweating, shaking.and Officer Hamelin“vague palewith his

room,in whichanyonethere the to theasked the defendant whether was
ifthe he“No.” Hamelin then asked defendantreplied,defendant Officer

Hamelin testified that thego up“mind if we and check.” Officerwould
I“No. don’t mind.”replied,defendant

of the said thatbuilding,As walked to the rear door the defendantthey
a the Hamelin reminded thekey opendid not have to door. Officerhe

duringa in the thekeythat he had seen card defendant’s walletdefendant
out,The then took his wallet removedminutes before. defendantsearch

it thekey openthe and used to door.
and the elevator. OfficerThey hallway gotwalked down the into

first,floor his was on. At theasked the defendant what roomHamelin
answer, floor. Officernot but then said he did not know thediddefendant

him.again eventuallythe toldHamelin asked and defendant
floor, for histhey to the Hamelin asked the defendantgotWhen Officer

just there.”defendant did not answer and “stoodroom number. The
Hamelin, any“He answering my questionsOfficer wasn’tAccording to

asked,He Officer “Istalking. palemore. He was white.” Hamelinwasn’t
Eventually,in not thethe room?” The defendant did answer.someone

to of one of the rooms.Officer Hamelin the door Officerdefendant led
noise,the room. The whichcomingHamelin could hear noise from inside

television, thatthe elevated Hamelin’s concernsturned out to be Officer
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there were other inpeople the room. Officer Hamelin walked back down
the hallway, called for a unit andback-up handcuffed the defendant.

Another officer to stayarrived inSperry parkingwith the lot while
Officer Covey upstairs Hamelin,went to assist Hamelin. Officer Officer
Covey and the went backdefendant to the door. still hearThey could the

inside, promptingtelevision Officer Hamelin to ask the defendant: “Listen.
Tell rightme now. Is inthere that roomsomebody goingthat is to jump
out?” The not respond,defendant did but as Officer Hamelin started to

door, said,theopen the defendant “You goingare not to like youwhat
see.”

openedOfficer Hamelin andthe door entered the room. a heOn counter
saw three of a powderylines white substance and a Herolled-up dollar bill.

and, comforter,also found a with “chunks of marijuana”suitcase under a
large vacuum-sealed bags containing approximately thirty-two pounds of
marijuana.

appeal,On the arguesdefendant that the trial court in rulingerred that
validlyhe consented to search of histhe hotel room. disagree.We

A voluntary consent free of duress and recognizedcoercion is a
exception to the need for both a warrant and probable cause. v.State

(2004).Johnston, 448, 453150 TheN.H. burden is on to prove,the State by
evidence,preponderancea of the free,that the consent knowingwas and

voluntary. fact,Id. questionVoluntariness is a of on totalitybased the of
(1993).601,the circumstances. v. Hastings,State 137 N.H. 606 willWe

disturb the trial court’s finding onlyof consent if it is supported bynot the
Hammell, 313, 318 (2001).record. v. 147State N.H.

The defendant to topoints arguefive factors that his consent was not
(1) (2)voluntary: heightenedthe scrutiny accorded to one’s dwelling; the

heightened (3)scrutiny given policeaccorded to consent one inby custody;
the failure of policethe to advise the defendant of his right to refuse

(4)consent; failure topolicethe of the use a written consent to search
form; (5)and the lack cooperationdefendant’s of with policethe after
consenting to the search.

agreeWe with the defendant that the privacy in ainterest hotel
home,room is tocomparable Diaz,that of the see v. 662,State 134 N.H.

(1991); Olson, (1990)666 91, 96,see also v.Minnesota 495 U.S. 99 (holding
room,that “whether it a friend,”be hotel or the home of a defendant’s

“status as an isovernight guest enough”alone to create a reasonable
expectation privacy),of sanctityand that “the of is jealouslythe home

cases,”guarded by long Johnston,a line of 150 N.H. at 455. agreeWe also
that, situations,in some the fact that the defendant in custody mayis
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consent, v.United Statesof seefindinga validheavily againstweigh
denied, (1993),and(1st Cir.),546, 510 U.S.Barnett, cert. 850989 F.2d 555

factor whenmay importantform be anof a consentthat the writtenuse
Johnston, 454.circumstances, 150 N.H. atseeof thetotalitytheevaluating

theof the to adviseLikewise, failureacknowledge policethat thewe
determininginmay beright to refuse consent considereddefendant of his

(2001).Indeed,746, 751146 N.H.Hight,State v.the of his consent.validity
officers topoliceis forgood policythat itadmonishedpreviouslywe have

to a warrantlessto to consentthey rightthat a refusepersonsadvise have
search. Id.

thatin this case reveals theseNonetheless, our review of the record
the trialfactors, combination, not thator in do demonstrateeither alone

by the Theunsupportedconsent in this isfinding of case record.judge’s
lot, wasparkingin the the defendanttheyshows that while wererecord

of histo aHe consentedcooperative police.with the searchgenerally
and, point, respondedauptests tosobrietyto fieldHe submittedperson.

by police.all thequestionsto asked
tothat, the was not freealthough defendantThe record also shows
inaformal arrest. This is not caseleave, placedhe not underhad been

settingstation house wherepost-arrestin awhich consent was obtained
Barnett,influences.subjecthave to coercivemaythe beendefendant Cf.

the“sensitivity heightened possibilitythat to(recognizing989 F.2d at 555
duringconsent isis when a defendant’s obtainedappropriateof coercion

toby policea the used thecustody”). procedureNor is this case where
Johnston, 455150 at“potentialhad for See N.H.obtain consent a abuse.”

Althoughprocedure).for in the knock and talk(noting potential abuse
importantcan anof the to refuse consent beadvising righta defendant

see, v.burden, e.g., Statesin that the State met its Unitedfindingfactor
281, (1st 2003), thethe failure to so warnMarshall, F.3d 286 Cir.348

dispositive.in here is notthe circumstancesdefendant

toof theHere, straightforward requesta defendantpolicethe made
thehis room. Officer Hamelin testified thatgo upstairs and “check”

thatargueI not“No. mind.” The defendant doesreplied,defendant don’t
anddeceptive activityorby illegalan searchrequest precededthe was

thein that the threatened defendant.policeis no evidence the recordthere
gaveheargues cooperationthat his lack of afterAlthough the defendant

consent, thatagree judge “[w]hilehis with the trialconsent vitiated we
place the]tookunenthusiastically, [andthe consentperhaps done

See,to search of the hotel room.”defendant did not revoke his consent the
2004)(D.Cadieux, 168, Me.Supp.v. 324 F. 2d 170e.g., United States
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that(recognizing although revoked,consent may be the generallylaw
withdrawal).requires an actunequivocal or statement of

uponBased our analysis totality circumstances,of the of the we hold
that the trial notcourt did err when it ruled that the State itsmet burden

proving, by evidence,of a preponderance of the that the freely,defendant
knowingly voluntarilyand toconsented the search of his hotel room.

Affirmed.

GALWAY,JJ., concurred;DALIANISand BRODERICK,C.J., concurred
NADEAU,J.,specially; concurred specially.

Broderick, C.J., concurring specially. I concur with the majority’s
that,holding an ofupon analysisbased the totality of the circumstances in

case,this the trial court not indid err thatruling the had metState its
burden of proving that the freely,defendant knowingly and voluntarily
consented to the search of his hotel room. I separately, however,write

I disagree majoritybecause with the when it states in agreedicta: “We
with the defendant that the aprivacy interest in hotel room is comparable

home____”to that of a
Because our of instandard review this case totalityinvolves the of

concerningcircumstances consent,the defendant’s precisethe nature of
his inprivacy interest his Indeed,hotel room is not at issue here. I fully
agree that a of the in“review record this case reveals that these factors
[including the privacy room],defendant’s interest in his hotel either alone

in combination,or do not demonstrate that the trial judge’s offinding
consent in this case is unsupported by the record.” Whether the privacy

in comparable home,interest a hotel room is to that of the or diminished
so,from ifit—and to anwhát extent —remains undecided issue in this

State. This case requiresneither nor lends itself to its In lightresolution.
dicta, however,of the majority’s I expresswrite to my opinion that there is

a expectationdiminished of in orprivacy a hotel motel room from that of
the home.

I fully agree that a inguest a hotel room is entitled to constitutional
protection against unreasonable searches and seizures under both the
Fourth Amendment to the I,Federal Constitution and Part 19 ofArticle

See,the e.g.,State Constitution. v. California, 483,Stoner 376 490U.S.
(1964); (1966).v. States, 293,United That, however,385 U.S. 301 isHoffa
not Instead,the end of the analysis. we must turn States,to Katz v. United

347, (1967),389 U.S. 353 which “expectationestablished the privacy”of
rationale as the touchstone governing scopethe of Fourth Amendment
protection. (2d 1984).Mankani, 538, 542See United v.States 738 F.2d Cir.
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the(2003), reasonableacknowledged46 weGoss,v. 150 N.H.In State
to theFourth Amendmenttheof underexpectation privacy analysis

I,Part Articlesame underexplicitly adopted theandFederal Constitution
stated:19 our Constitution. Weof State

papers,their theirpeople,allprotectsConstitutionOur State
andfrom unreasonable searchesand their homespossessions

policefrom unreasonablepeopleparticularly protectsseizures. It
homes, heightenedof thebecauseprivateinto theirentries

dwelling----givenof to one’sexpectation privacy

wasanalysisof thatcogentmost articulation... theWe believe
“Myin :Katz ...Harlan in his concurrenceJusticesupplied by

from decisionspriorhas emergedrule thatunderstanding of the
havepersonfirst that arequirement,that there is a twofoldis
and,privacyof(subjective) expectationan actualexhibited

tosociety preparedissecond, one thatexpectationthe bethat
Justice Harlan’sadoptWe thereforeas reasonable.”recognize

I,Part Article 19.two-part test under

(2003) added;46, citations and(emphasisGoss,v. 150 N.H. 48-49State
omitted).quotations

tosociety preparedthat ispresumesdictamajority’stheConsequently,
in a hotel or motelprivacyofexpectationthat therecognize as reasonable

I not share thatin home. doperson’s privateroom that athe same asis
presumption.

or alone thatentryway passagehallway,is not the common[I]t
in a hotel orprivacyofexpectationone’sdiminishes reasonable

hotels, toInstead, opposedthat asit is the factmotel room.
or aresidences, apartmentantransitory places. Unliketrulyare

ordinarilynothouse, motels areroom in hotels andboardinga
Inkeeps personalone lives and effects.placesconsidered where

keys toaddition, in hotels and motels havepersonnelservice
rooms, dishes, check air-the removemake-upenter and

occupants mayFormer evenand the like.conditioning, heating
room____a hotelkeyhave retained a to

short, places, commonlyIn it nature of suchtransitoryis the
such, justifiablea person’sthat diminishesunderstood as

toexposeda hotel room isof in them. Sinceexpectation privacy
“house,” i.e., oneothers, placea a where lives.it is unlike
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Therefore, isthere an lossaccepted privacyof one occupieswhen
publica place____

(citationsMankani, omitted).United States v. 738 544F.2d at
As understandable as the for inprivacydesire an individual’s hotel or

be,maymotel room “it is not society’sconclusive of willingness to
recognize ... as that ofexpectationreasonable” the is theprivacy same as

in Goss,that one’s home. (Broderick, J.,own 150 N.H. 51at dissenting)
omitted).(quotation Although most people would probably prefer that

their reasonable expectation of privacy were the in these places,same two
expectationthat is not consistent with everyday life experience. See id.

NADEAU, J., concurring specially. The majority concludes that the
defendant, seized,while custody. dicta,was not in In majoritythe notes
that “the fact that the defendant is in custody may weigh heavily against a
finding of valid consent and that the ause of written consent form bemay
an important factor when evaluating totalitythe of the circumstances.”
(Citations omitted.)

I concur with majoritythe that the supportsrecord the trial court’s
finding of consent. custody, however,Given the of Iabsence believe the
majority’s dicta does not case,foreclose the court from in aholding, future
that policeunless the person custodya rightadvise in of the to refuse

search,consent to the per involuntary.consent is se
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