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419, 423138 N.H.Taylor,v.LittletonTownon Seeappeal.orcourt of
(1994).

Affirmed.
Duggan Galway, JJ., concurred.Nadeau, Dalianis, and
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(R.SpellmanRansmeier & Corporation, of ConcordProfessional
brief,Matthew Cairns and T. onJohn Alexander the Mr.and Alexander

fororally), plaintiff.the

P.A., (ThomasWiggin & Nourie of Manchester J. Pappas and William
brief,J. onEdwards the and Mr. Pappas orally), for the defendant.

BRODERICK, The plaintiff,C.J. (B&M),Boston and Maine Corporation
defendant,appeals and the Sprague Energy Corporation (Sprague), cross-

J.)ofappeals (Lewis,an order the Superior Court B&M’sconcerning
oftermination licenses permitting Sprague to pipes crossingutilize over

and under B&M’s railroad track. argues appealB&M on that the trial
(1)court erred: when it that Sprague’sruled commercial petroleum pipes

may constitute “suitable orcrossings other facilities” within meaningthe
(1995); (2)of RSA 373:1 when it implicitly ruled that RSA requires373:1 a

railroad to provide crossings or other facilities to benefit a private business
purchasedthat onproperty both sides of a linerailroad after the line was

(3)established; by ruling that mayRSA 373:1 legalcreate sufficient
(4)ofauthority for the taking property; byrailroad and failing to rule that

any oftaking B&M’s property by Sprague therequires payment justof
compensation. part,For its onSprague argues cross-appeal that the trial

(1)court in denyingerred: its motion for summary judgment and ruling
that B&M’s regardingclaims the removal of its railroad track by Sprague
were thegoverned by twenty-year ofstatute limitations for the ofrecovery

(2)real (1997);estate under RSA 508:2 and in ruling that Sprague’s
underground pipelines use,constitute an unreasonable and exceeded the
scope, of Sprague’s express granted ineasement 1873 for a grade crossing.
We affirm.
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I

thatcompanyis railroadfollowing facts. B&M athesupportsrecordThe
Branch, which extendsestate, Newingtonasof known thestripa realowns

ofNewington and consistsfrom toPortsmouth3.5 milesapproximately
and structures.track, propertiesand associatedrailroad track bed

oil.gasoline, gas andincluding naturalenergy products,Sprague markets
Branch,along NewingtonthefacilitiesIt and relatedpropertyowns

Goslingat the Roadholding pipelinestanks andincluding petroleum
Terminal, the River Road Terminal.Lane Terminal andAverythe

2000, predecessorsand itsSprague1950 andapproximatelyBetween
for ofB&M the use B&M’sagreements withentered into several license

fuelpipes,water fuelcrossings, underground andfor vehicleproperty
agreementstrack. Theand a railroad sidepipes pipe bridgesover

by Sprague’sat either party.could terminated willprovided theythat be
facilitypetroleuma and withTerminal is commercial fuelAvery Lane

gasoline,Spraguewhere receivesPiscataqualocated on the Riverdocks
by barge. gasolineis The is unloadedamong products, shippedother that

loadingto racks it is loadedpropertyacross wherepiped Sprague’sand
fromto theSprague’s pipesand service stations. runinto trucks delivered

Newingtonpassto and B&M’s Branch.loadingdocks the racks beneath
on of the Branch at itsNewingtonthe both sidesSprague propertyowns

Terminal. docksNewington separates Sprague’sThe BranchAvery Lane
Spauldingfrom thestorage Turnpike.and tanks

2001, of tosuggestedan internal B&MJanuary propertiesIn review
modified, installed,had relocated ormanagement SpraguethatB&M

Newingtonon Branch in violationappurtenances theoverburdened certain
terminateagreements. proceeded to theapplicableof the license B&M

arrangements fornegotiate Spragueand to new withagreements offered
to no new agreementsit wanted continue. When wereany licenses

fromseeking injunction prevent Spraguefiled toB&M suit annegotiated,
of tooccupation property,unauthorized and use B&M’sany unlicensed and

require Spraguecertain and toSprague appurtenances,to removerequire
allegedlytrack it had removed in violationreplaceto and restore railroad

of 1973 deed.a
counterclaimed, imposedseeking a declaration that RSA 373:1Sprague

crossingsto over and under its tracka suitableduty upon provideB&M
facilities atSprague’s pipelinesfor of and other thethe accommodation
easement aSprague’sTerminal a declaration that forAvery Lane and

sevencrossing Avery Sprague’sat Lane also coveredgradevehicular
underground pipes.



516

ruled,aFollowing four-day trial the court among things,bench other
that the statutory of RSApurpose 373:1 is to aid withlandowners land

bydivided railroad and that the mayterm “facilities” includea
underground pipes such as at Averythose Lane. court alsoThe ruled that
Sprague’s pipesseven notunderground bywere authorized the grade
crossing easement in 1873. The courtgranted agreed with B&M that

of inSprague’s the railroad track ofwas violation the 1973 deedremoval
and Spragueordered to restore the track or compensate B&M for doing
so.

II

issue we address is whether trialthe court erred it heldwhenThe.first
that Sprague’s commercial petroleum pipes may “suitableconstitute
facilities” within the ofmeaning RSA 373:1. This statute provides that “[i]t
shall duty everybe the of railroad provide gates, crossings,to ... suitable

passescattle and other for the personsfacilities accommodation of whose
divided,lands are or separated highway,are from a by a railroad.” RSA

371:1. arguesB&M that the statute delineates three specific “facilities”
that a providerailroad must to persons separatedwhose lands are from a
highway a railby gates, crossings and passescattle thatline — —and
Sprague’s fitunderground pipes anydo not within of categories.those

thatSprague argues limiting RSA 373:1 as suggestsB&M would render
the words “other meaninglessfacilities” and that the “aterm is catchall
phrase that is intended to include various oftypes crossings, such as those

tracks,that or undergo over railroad which provides the statute with
flexibility to withchange changing circumstances and times.”
• “In statutory interpretation,matters of this court is the offinal arbiter

Bierman, (2003).the legislature’s 393,intent.” v.Nilsson 150 N.H. 395
begin by“We the ofexamining language the statute and ascribing the

plain and ordinary meanings to the words legislaturethe used.” Id.

is settled that a landowner“[I]t whose land is cut off from a
highway a has theby rightrailroad to a crossingsuitable where a

necessityreasonable therefor is demonstrated.” Patterson v. Boston &
387, 389 (1960)R.R., omitted).102 (quotationMaine N.H. and citation “[A]

crossing reasonablysuitable is one safe and convenient for the atpurpose
a location to be land,determined to the ofaccording use made the its
physical characteristics, and the ofpracticability comparative expenseand

road,ofthe modes whether acrossing, by bridgedifferent over the a
omitted).crossing grade, passat or a under it.” (quotationsId. “The

standard to inapplied determining dutybe the of a railroad under RSA
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Appealanecessity crossing----”foris of reasonablethat the371:1 of
(1980).Meserve, 461, 463120N.H.

technicallyis“pipeline”or not“pipe”that the wordThe trial court noted
Nevertheless, “theinterpreteditof RSA 373:1.wordingincluded in the

to include... other facilities’... andcrossingsterms ‘suitablebroad
1852,” the wasafter when statuteinto existencethat camepipelines

intent is tospirit“RSA 371:l’s andtrial court reasoned thatenacted. The
own and the ... conclusionpropertya access to their [sic]allow landowner

ofa form ‘suitableunderground pipes maythe constitutethat seven
Inthiswith intent.”‘other facilities’ is consistentcrossings’ and/or

conclusion, trial court looked to uncontrovertedreaching thethis
ofHampshire Departmentoffrom the Newtestimony representativea

Transit, that the term “facilities”of Rail andTransportation, Bureau
that foralso evidenceuponThe court reliedunderground pipes.includes

“facilities”consistently pipesreferred to asfifty years, B&M haspastthe
in agreements.its license

inas used the statutegeneralthe term “other facilities”We hold that
147, 158Keene,v. 85 N.H.See Faulknerencompasses underground pipes.

(1931) subjectsto and businessapply persons,alike(legislative enactments
ofthe time thepurview scopeand existent atgeneral-within their

to theircoming subsequentand into existenceenactments to those
and its intent isstraightforwardof 373:1 islanguageThe RSApassage).

is separateddivided orpropertyto accommodate landowners whoseplain:
Here, is fromSprague’s property separatedfrom a a railroad.highway by

railroad, underground pipesand itsSpaulding Turnpike bythe B&M’s
forreasonably necessarythat is the conductcrossingconstitute a suitable

ofreject argument provisionsB&M’s that the RSAof its business. We
at issue after theSprague bought propertytheapply373:1 do not because

to a whether thefail see differencealreadyrailroad was established. We
after itshighway byfrom a a railroad before orseparatedisproperty

case, requirements apply.In statute’seither thepurchase.

Ill

court erred to find” that RSAby “failingthat the trialarguesB&M
for of railroadauthority takingnot sufficient thelegal373:1 “does create

taking propertyto rule” that of B&M’sfailing “anyandproperty” “by
oncompensation, should be fairjustof which basedrequires paymentthe
byas theargues appliedmarket value.” B&M that RSA 373:1Accordingly,

takingan for B&M is entitledtrial court amounts to unconstitutional which
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just compensation.to hold this notWe that issue was properly preserved
appeal.for

complaintB&M’s the sought: injunction preventbefore trial court an to
fromSprague any unlicensed and occupationunauthorized and use of

anproperty;B&M’s order requiring Sprague to remove certain
appurtenances; requiring Spraguean order to replace and restore railroad
track it inallegedly deed;had removed violation of a and-damages1973 for
trespass, unjust enrichment and breach of contract. The complaint did not

privateraise the of a taking property justissue of without compensation or
constitutionalitythe of During four-dayRSA 373:1. the trialbench there
nowas argument presented concerning constitutionalitythe of the statute

anyor evidence as to specific damages regardingsubmitted valuation or
addition,Infair market value. nothingthere is in the record to indicate

that this issue in a forraised motion reconsideration thefollowingwas trial
court’s order on the merits.

B&M generalmade reference to in oftaking fifty-sixissues four its
ofrequests rulingsfor law. The court’s order on the carefullymerits and

thoroughly addressed issues termination ofconcerning the license
ofagreements, interpretation easement, 373:1,the 1873 application of RSA

operation deed,of the damages. order,1973 and At the ofend the the court
“[bjothstated partiesthat here have forrequests findingssubmitted of

rulingsfact and of law. The findings rulingsCourt’s and are inembodied
Therefore,its narrative discussion above. each party’s requests are

GRANTED to the they order;extent that are consistent with this
otherwise, they are DENIED.”

Although B&M’s for ofrequests rulings law make passingbroad
prohibition against privatereference to the taking property justwithout

compensation, the record before us specificreveals that B&M made no
arguments to on Passing reference,the trial court this issue. otherwisé
ignored, does not an onpreserve appeal. Leonard,issue See In re Estate of

407, (1986);N.H. Butland,128 409 N.H. Dep’t Corrections v. 147 N.H.of
(2002) (we676, 679 will not review constitutional issues on thatappeal were

below).presentednot

IV

Sprague argues that the trial court by rulingerred that its werepipes
anot reasonable of an expressuse easement it ingrantedwas 1873. The

portionrelevant of the so-called 1873 Rollins deed states that “said
CompanyRailroad are to a grade crossing[sic] build and maintain near

my house.” The trial court undergroundconcluded that Sprague’s seven
pipes gradeat the LaneAvery crossing were not a use orreasonable
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crossing grantedforexpress gradeof easement theSprague’sextension
underneath thepipescontends that itsSpragueto this deed.pursuant

of thea and foreseeable extension“simplyrailroad track are reasonable
easement, the oflightin of industrial evolution thescope originalof the

from theaddress this issuesurrounding property.” separatelyWe
II Sprague’sRSA 373:1 in section above.statutory analysis under

theof its under easement.statutory rights independent rightsare

easement, guideduse an courts arepermissibleIn ofdetermining
Realty Hampe,Downinguse.” House v.by principlethe of “reasonable

(1985). changeif92, 96 An use is “theenlargement permissible127 ofN.H.
ofexistingfrom at the time thedevelopmentof a is a normal conditionsuse

of Id. use is aas an increased volume traffic.” Reasonablegrant, such
Id. will not the factualof for trial court. “We overturnquestion fact the

thesupported byof trial court... when are evidence.”findings theythe
(2004).694, 702Rye, 150N.H.Arcidi v. Town of

increase themateriallyThe of an easement “cannot burdenowner
a orestate,it nor new additional burdenimposeof the servientupon

(1970).384, 387 “The test toCollege,v. Canaan 110N.H.thereon.” Crocker
particularto make a alteration is therightdetermine the whether

ofis as to in the creation and substitution aalteration so substantial result
Id.that which existed.”previously (quotationdifferent servitude from

(1987)see, Durham, 663,omitted); v. 129 N.H. 668e.g., Nadeau Town of
(reasonable of fromsupport expansion right-of-way servingdid notuse

apartments todwellings servingtwo and two small onesingle-family
(1982)Gurrieri, 819,units); 122 822housing Delaney v. N.H.fourteen

(reasonable theory not to cut two trees inpermituse did defendants down
carried);to rather thanbyeasement lake to allow boat to hauled vehiclebe

(expansion sewageofCollege,Crocker v. Canaan 110 N.H. at 387-88
ninecollege yearto and staff months pereasement serve 200 students

enjoined).inn per yearof months35-guest properlyinstead two
inorder,In the court reasoned that the thisits trial “[w]hen easement

forth,case the uses authorized under it set its use wasconveyedwas and
agricultural Notingto incidental to residential or use.” thatintended be

uses,the has over time to commercial and industrialarea been converted
norcontemplatedthe court found that “it was neithernonetheless

inreasonably energyforeseeable that Rollins’ successor title would be an
to the ofcorporation, attempt expand ‘grade crossing’which use thewould

of undergroundto include the installation seven commercial fuel pipes.
certainly unreasonablyan of use would work to burdenenlargementSuch

given potential liability.”the risks andproperty safetyB&M’s
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We trial court’suphold the decision. The court’s thatfinding the
easement a ingrade crossing grantedfor 1873 bewould unreasonably

if it to encompassburdened- were extended seven underground, pipes
carrying gasoline is supported bycommercial the changeevidence. The of

ofuse the isgrade crossing by Sprague not “a normal development from
the ofexisting grant.” Realty,conditions at time the HouseDowning 127

N.H. at 96.

V

By 18,1973, conveyeddeed dated December B&M a 5.48 parcelacre of
land at the to Sprague’slocated Road Terminal predecessor-in-title.River
The inprovides part:deed from this“Excepting conveyance and allany
tracks and sections of railroad track and railroad track materials located
within the limits of the parcel. conveyanceabove-described Said is hereby

subjectmade to the ofright grantors, successors,reserved the their
licensees,assigns fromand time to time allany use,and at and totimes

maintain,operate, remove or retire in allplace anyor ofpart the railroad
trackage and track ofmaterials located northwest the area marked ‘END

plan.”OF TRACK’on
In Sprague1997 itsupgraded River Road Terminal and removed about

375 feet of railroad track. B&M an ordersought requiring Sprague to
or,replace alternative,the track in the compensate forB&M the removal.

Sprague a motion for summary judgmentfiled arguing that claimB&M’s
bywas the ofthree-year personalstatute limitations forbarred actions
508:4under RSA because the alleged removal of the occurredtrack more
yearsthan three before the of thefiling lawsuit. B&M argued that

Sprague’s removal of the is antrack assertion of ownership rights adverse
to B&M’s deeded interest in land thatand an action to rightenforce a to
ownership governed byis ofthe statute limitations for of realrecovery
estate, RSA 508:2.

(Hollman, J.)The Superior Court ruled in favor of B&M. The court’s
order that “B&Mstates has asserted sufficient facts ... to support its
argument that Sprague’s removal of B&M’s property is an ‘assertion of
ownership rights adverse to B&M’s interest in the ...land.’ Because an
assertion of ofownership rights isproperty governed by RSA 508:2 and

508:4,not RSA B&M’s claim regarding removal of the property withinfalls
oftwenty year statute inprovidedthe limitations time frame that statute.”

appeal,On Sprague argues that the court’s decision was erroneous
because B&M’s claim is a personal action and thereby time-barred.

“When reviewing the denial of summarya motion for judgment, we
consider pleadings any affidavits,the and accompanying properand all
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nonmovingto thethem, lightin most favorablefrom thedrawninferences
(2004).Manchester, 30, “Summary40151 N.H.CityPorter v.party.” of
of material fact togenuinethere is no issuewhengrantedwill bejudgment

ofa matterasjudgmentis entitled todecided, moving partyand thebe
law.” Id.

all railroadconveyanceexempts from theclearly1973 deedThe
bybedof the trackalleged that removalmaterials. B&Mtrack and track

withagreeoperations.”Railroad’s Wethe“significantly hinderedSprague
aof track was deliberateremoval B&M’sSprague’sthe trial court that
in the land.to deeded interestadverse B&M’sownership rightsofexercise

tointegralis thelandupon the railroad’s thatRailroad track installed
Thompsonproperty.thepartbecomes a ofoperationrailroad’s successful

(1889). is one68, action toCo., 32 74-75 B&M’sValley U.S.v. Railroad
twenty-­and therefore theproperty,in realownershipa rightenforce to
Bruno,Hewes v.applies.in 508:2 Seeset forth RSAperiodlimitationsyear

ofno issue(1981). genuine32, Because this evidence discloses121 N.H. 34
law, weto as matter ofjudgmentis afact and B&M entitledmaterial

judgment.summaryofaffirm the denial

Affirmed.

Duggan Galway, JJ.,Nadeau, Dalianis, and concurred.
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