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Fuller,AKelly Ayotte, attorney general (Stephen D. senior assistant
general,attorney on the brief and fororally), the State.

Christopher Johnson,M. defender,chief appellate Concord,of on the
orally,brief and for the defendant.

Nadeau, defendant, VirginiaJ. The Anthony, conviction,appeals her
following jury (Lewis, J.),a in Superiortrial Court of accomplice to
negligent cruelty 2004);to 644:8,animals. See RSA 626:8 (Supp. IIIRSA

2004).(Supp. affirm.We
The defendant on felony chargewas indicted a class B of toaccomplice

tocruelty husband,animals for allegedly assisting her Anthony, inMichael
abinding four withlegs togethercolt’s the purpose of the onleaving colt

the ground, which the paincaused colt to suffer and injury. theOn State’s
motion, the trial court instructed the onjury the lesser included offense of

toaccomplice cruelty tonegligent juryanimals. The acquitted the
felonydefendant of the charge, but her guiltyfound of the lesser included

offense.
On theappeal, arguesdefendant that her conviction must be reversed

New Hampshire recognizebecause law does not the crime of toaccomplice
negligent cruelty to Etzweiler,animals. She relies v.upon State 125 N.H.

(1984)57, 65 opinion), which(plurality 626:8,held that under former RSA a
person accomplicecould not be an negligentto homicide.

decided,At the time wasEtzweiler RSA 626:8 inprovided, part:
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in thepersonanotherofaccompliceA anpersonIII. is
if:of an offensecommission

facilitating theor(a) of promotingpurposetheWith
inoffense, personsuch otherhe solicitsof thecommission

aid otherattempts to suchit, agrees oror aids orcommitting
it;----committingorplanninginperson

offense,of anan elementa result isparticularcausingIV. When
accompliceis ancausing such resultin conductaccomplice thean

offense, the kind ofif he acts withofin the commission that
is sufficient forthat thatrespectif with to resultany,culpability,

the offense.commission ofthe

2001).(1996)(amended626:8,IVRSA
of the statute asIIIinterpreted sectionpluralityEtzweilerThe

ofpurposewith theaccomplice“that the actedprovetorequiring the State
of the substantive offense. Thisfacilitatingor the commissionpromoting

todesignedacts wereaccomplice’sthat theencompasses requirementthe
accompliceand that thecommittingactor in the offenseprimaryaid the

Etzweiler, 63-64125 N.H. atto make the crime succeed.”purposehad the
omitted). pluralitythe also determinedand citation Because(quotation

III IV tosections andprovethat State must the elements of boththe
Locke,626:8, v. 144 N.H.under Stateaccomplice liability RSAestablish

348, (1999), mens reapurposefulit a contradiction between the352 found
for therequiredand the substantiveaccomplice liability culpabilityof

offense, parton the of thenamely, requireswhich unawarenessnegligence,
11(d) (1996). Etzweiler,626:2, 125 N.H. at 65. Itsee RSA Seeprincipal,

intentionally aidaccomplice][theit could not “see how couldconcluded
that he wasin a was unawareprincipal][thecrime thatprincipal][the

Etzweiler, 125 atcommitting.” N.H. 65.
2001, 626:8,In IV tolegislature provide:the amended RSA

as forth inNotwithstanding requirement purposethe of a set
111(a), is anparticularwhen a result elementcausingparagraph

offense, causingin such result isan an the conductaccompliceof
offense, ifof that he acts withaccomplice in the commissionan

to isany,if that result thatculpability, respectthe kind of with
words,the In other tofor commission of offense.sufficient the

section, it shall not beliability under thisaccompliceestablish
to orpromotewith aaccomplice purposethat the actnecessary

in conduct can be foundaccomplicethe offense. Anfacilitate
result, provided thecausing prohibitedfor acriminally liable



494

result a reasonablywas foreseeable ofconsequence the conduct
and the accomplice acted purposely, knowingly, recklessly, or

withnegligently respect result,to that as forrequired the
ofcommission the offense.

2004).626:8,RSA (Supp.IV
We read 2001the amendment to RSA 626:8 a legislative rejectionas of

interpretationthe of that bystatute stated the inplurality Etzweiler and
reiterated the inby court Locke. Accordingly, we now ourreexamine

ofinterpretation RSA 626:8.
portion 626:8,The relevant of RSA III is derived from section

2.06(3)(a)(i) (ii)and of the Model Penal v.Code. See State Luv Pharmacy,
(1978).Inc., 398,118 N.H. 408 The tocommentary highlightsthat section

(3)(a)the Etzweiler plurality’s error: “Subsection requires that the actor
have the of orpurpose promoting thefacilitating commission of the
offense, i.e., objectivethat he have as his conscious bringingthe about of
conduct that the Code has todeclared be criminal.” MODELPENALCODE

6(b), (Official 1985).§ 2.06 cmt. at Draft310 and Revised Comments In
words,other the promoteactor “must have the to orpurpose facilitate the

particular conduct that forms the basis for atcharge.”the Id. 310-11.
Consistent with this commentary, standard interpretation“[t]he of the
phrase promote‘intent to or facilitate the commission of the offense’ is that

requires proofit of accomplice’sthe intent to promote or facilitate another
person’s conduct that constitutes the of Rileyactus reus the offense.” v.

(AlaskaState, 204, 220 2002).App.60 P.3d Ct.
626:8, IV, turn, from,RSA in is derived and prior to 2001the

amendment, substantially of,tracked the language Model Penal Code
section 206.4.That section of the Model Penal Code “was intended to make
clear that an accomplice must nonetheless meet the required mental state
for Garnica, 207, 212 (Ariz.the offense under the statute.” State v. P.3d98

2004).App. alternatively,Ct. Said if the offense’s mental respectstate with
to the result is lesssomething purposeful,than onlythe State need
establish that lesser on partmens rea the of accomplice provethe to him
or her of theguilty offense.

crime,liability[B]ecause accessorial is not a distinct onlybut an
means which abyalternative substantive maycrime be

committed, it would be toillogical impose liability on the
crime,of theperpetrator precludingwhile liability for an

accessory, even boththough possess the mental requiredstate
for the ofcommission the crime.
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1987).(Conn. in277, plurality opinionTheFoster, 284522 A.2dState v.
result.just illogicalsuch anpromotedEtzweiler

626:8, notRSA IV wasamendment tothat the 2001concludeWe
to it instatute, clarifyratherof butthe intent theoriginalto alterenacted
of IVThus, version sectionthough the currentevenresponse to Etzweiler.

section, it shallliability under thisaccomplicethat “to establishprovides
orpromotetopurposewith aaccomplicethat the actnecessarynot be

IV, theoffense,” 626:8, legislaturedetermine thatthe RSA wefacilitate
in theor facilitate the offense”promotea tophrase purposeused the “with

didlegislatureour that thein Etzweiler. It is conclusionsense it was used
accomplice as histhe “haverequirementto the thatrepealnot intend

[underlyingthat the ...objective the of conductbringingconscious about
§PENAL CODE 2.06to criminal.” Modelcriminal has declared bestatute]

anIndeed, IV’s reference to6(b), implicitat this is in sectioncmt. 810.
2004).626:8, Accordingly, we(Supp.in conduct.” RSA IV“accomplice
interpreting accompliceconclude, majoritythe of courtsconsistently with
Code, accomplicefrom Penal thatderived the Modelliability statutes

“(1)626:8, therequires proofIII and thatunder RSA IVliability
oror facilitate another’s unlawfulpromoteintended toaccomplice

(2) culpabletheconduct, accomplicethe acted withdangerous and that
respectwith toin the statute thespecified underlyingmental state

resultQ.” 215.60 P.3d atRiley,
tothe 2001 amendment RSAarguesdefendant nevertheless thatThe

626:8, crimesholding respectthe of with todoes not affect EtzweilerIV
element, cruelty tonegligenta that becausethat not contain result anddo

Etzweiler,crime, therereasoningunder of can be noanimals is such a the
hand,State,The on contendsfor that offense. the otheraccomplice liability

to which the defendantcrueltythat of animals withnegligentthe variants
agree with the State.chargedwas are result-oriented. We

644:8,isat issue here RSAcrueltyof the animal statuteportionThe
a first111(b), person“A is of a misdemeanor forguiltywhich provides:

offense,subsequentor who ...offense, felonyand of a class B for a second
tortures,(b) beats, in othercruelly anymutilates orwhips,Negligently

“In matters ofanyor to mistreated animal.”mistreats causes bemanner
of intent aslegislativewe the final arbiterarestatutory interpretation,

v.in as a whole.” Statewords of the statute consideredexpressed the
(2004). the600, by “examining] languageKidder, begin150 602 WeN.H.

meanings to theascribing] plain ordinaryof the the and wordsstatute and
isolation,not, however, in but ratherconstrue statutesused.” Id. We do

Id. Instatutoryof the overall scheme.”them “in the contextinterpret
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addition, the New Hampshire Criminal providesCode that rule ofthe
strict construction penalof statutes does not to the thatapply Code and all
of its provisions “shall accordingbe construed to the fair import of their

(1996).promote justice.”terms and to RSA 625:3
The arguesdefendant the setonly 644:8,111(b)elements forth in RSA

state, i.e.,relate to conduct, i.e.,a mental negligently, beats,and whips,
tortures, note, however,ormutilates mistreats. We that the statutory

containsdefinition of “negligently” component:a result

A person negligentlyacts with torespect a material ofelement
an offense when he fails to abecome aware of substantial and
unjustifiable risk that the material element exists or will result
from his conduct. The risk must be of such a degreenature and
that tohis failure become ofaware it a grossconstitutes deviation
from the conduct that a personreasonable would observe irt the
situation.

(1996)626:2,11(d) added).RSA (emphasis

It is certainly possible personfor a to be ofperfectly aware her
conduct failbut to become aaware of serious risk that that conduct will
cause an Indeed,animal to mistreated.be the in thisjury case could have
concluded that the defendant intentionally aided her husband in confining
a horse but was unaware of a substantial and unjustifiable risk that the
animal’s attempts to free injureitself would it and it pain.cause We believe
that legislaturethe aintended such scenario to be covered under RSA

111(b).644:8, Thus, mindful that we toare construe ofprovisions the
Criminal Code “according importto the fair of their terms and to promote

625:3,justice,” 111(b)interpret 644:8,RSA we RSA to contain resulta
626:8,element for ofpurposes RSA IV. ourAccordingly, under

interpretation of RSA 626:8 as inrevised herein oflight the 2001
amendment, the crime of accomplice to negligent cruelty to animals exists

Hampshireunder New law.

Affirmed.
DugganBroderick, C.J., Dalianis, JJ.,and Galway,and concurred.


