
488

Belknap
No. 2003-421

ThayerS.Nathaniel

v.

TiltonofTown

19, 2004MayArgued:
30, 2004Opinion Issued: November



484

Russell, Concord,Charles A of by fororally, petitioner.brief and the

Gartrell, P.A., (DonaldGallagher, Callahan & of Concord E. Gartrell
brief,and James D. Kerouac on the and Mr. fororally),Gartrell the

respondent.

Slack, Concord, brief,Susan of forby the New Hampshire Municipal
Association, as amicus curiae.

Kelly A Ayotte, attorney Patterson,general (<Jennifer J. senior
assistant onattorney general, memorandum), State,the brief for the as
amicus curiae.

DUGGAN, petitioner, Thayer,J. The Nathaniel S. anappeals order of the
J.)(Perkins,Superior dismissingCourt his petition declaratoryfor

(town).judgment the ofagainst respondent, Town Tilton He argues that:
(1) the trial court erred in determining petitionthat his bywas barred the

(2)laches;doctrine of and lawState federal' preempted, the town’s
(3)regulate sludge;to the use of preexistingand his Stateauthority

approval exempted.him from subsequently-enactedthe town’s regulations.
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entry judgmentfor ofand remandpetitionof thereverse the dismissalWe
onthe the merits.for town

from theor are evidentby the trial courtwere foundfollowingThe facts
arrangedin Tilton. He withof landparcelowns apetitionerTherecord.

Inc., toSystems,Gro, Clean Waterdivision ofBio a Wheelabrator
on his(sludge)waste biosolidsspread municipal sewagestockpile and

with the New1997, permit applicationaBio Gro filedIn Juneproperty.
(DES), in which itof Environmental ServicesDepartmentHampshire

orpermitsand “no otherB be usedsludgethat wouldindicated Class
5, 1997, DESAugustOnrequired” spread sludge.to theareapprovals

for project,not thea site was neededby permitBio Gro letter thatnotified
to addressed beforethat needed bealthough there were additional issues

could move forward.projectthe
a informationalarranged publicBio Groregulations,Pursuant to DES

28,1997. the hearing,Prior to theAugustin Tilton onhearing to be held
(Board) obtain the advice of townof voted toTilton Board Selectmen

29,August townpetitioner’s project.the Onbycounsel on issues raised
project requirewouldstating proposedto that thecounsel wrote Bio Gro
ordinances,zoning plansitethe the town’sby town underapproval

(2002). 25, 1997, the BoardSeptemberand 155-E:5 Onregulations RSA
of insludgethe use theadopted regulatingan ordinanceunanimously

nor Biotown, petitionerA thelimiting sludge.the use to Class Neither
or of action.rehearingfiled thisrequest appeala forGro

ordinance,the Bio Gro requestedofadoptionto the Board’sSubsequent
(ZBA)adjustmentboard ofproject zoningthe from the town’sapproval of

1997, planningthe ZBA the boardIn andplanningand board. October
local,subject all State and federalproject compliancethe to withapproved

petitionerthe norsludge Neitherincluding the new ordinance.regulations,
appeal.for orrehearingBio filed a requestGro

18,1998, 13,Articleratifythe voted toAt a on March townmeetingtown
onadoptedthe that the Boardlanguagethe of ordinancewhich tracked

25, 9, 2001, the filed forpetitionerSeptember 1997. On October
onthe itspetitionThe trial court dismissed baseddeclaratory judgment.

filing applicationinpetitioner’s four-year delay triggeredthefinding that
ofthe doctrine laches.of

I. LachesDoctrine of

litigation when aan doctrine that barsequitable“Laches is
v.his Town Vachonslept rights.”has on Seabrookpotential plaintiff of

omitted).(2000)660, Ascertaining(quotation144 668Management, N.H.
time,not mere matter of but isappliesdoctrine of laches is awhether the
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a of theprincipally question inequity of the claim topermitting be
enforced. Id. is an doctrine,“Because it equitable laches -willconstitute a

ifbar to suit only delaythe was and prejudicial.”unreasonable Id.
omitted).(emphasis added; quotation inconsider four“We factors our

(1) (2)analysis: knowledge of plaintiffs;the the ofthe conduct the
defendants; (3) (4)the vindicated;interests to be and the resulting

(2003)Laconia, 91,prejudice.” Appeal City 150 N.H. 93 (quotationsof of
omitted). The trial court has wide latitude in determining whether

ofjustify laches;circumstances the ofapplication doctrine itunless is
unsupported by law,the evidence or aserroneous a matter of we will not

itsoverturn determination. See In the Matter State ex rel. Reitenour &of
358, 362 (2002).Montgomery, 148 N.H.

“The party asserting laches bears the of provingburden both that
the wasdelay prejudiceand that from delay.”unreasonable resulted the
Seabrook, omitted).144 at (quotation case,N.H. 668 In this the trial court

prejudicemade no offinding Instead,to the town. the trial court itsbased
decision on the inpetitioner’s knowledge 1997 his provideand failure to a

explanationsufficient indelay filingfor the On appeal,suit. the town
argues prejudicethat there solely uponis based inits interest immediately

challenges toaddressing its enactments. theAlthough maytown suchhave
interest,an it alone is supportinsufficient to a of infinding prejudice this

(2000)case. RSA 31:126 of(any claim ofinvalidity municipal legislationCf.
for to follow statutory procedurefailure enactment must be asserted

(2000)years enactment); (limitationwithin itsfive of RSA 31:129 does not
affect claim of invalidity on of municipal legislation).based substance We
therefore the findingreverse trial court’s that actionthis was bybarred
the doctrine of laches.

II. Preemption

petitionerThe next argues that federal and preemptState laws the
adoptiontown’s of the regulatingordinance the use of sewage sludge.

Although the issue,trial court did not reach this we exercise our discretion
it givento address that fullyit has been briefed and because properthe

interpretation of a statute is a of lawquestion for this court to decide. See
Properties Hudson, 769, 771 (2002).Monahan-Fortin v. Town 148 N.H.of

statute,When aconstruing we first and,examine languageits where
possible, we the andplain ordinaryascribe to themeaning words used. Id.

must inkeepWe mind the intent the legislation,of bywhich is determined
theexamining whole,construction of asthe statute a not simply byand
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v.therein. JTR Colebrookphrases foundisolated words andexamining
(2003).Colebrook, 767, 770149N.H.Town of

hasa field that beenregulatetowns cannotwell that“It is settled
omitted). doctrinepreemptionId. The(quotationtheby State.”preempted

ifis it islegislation invalidprinciple municipalthatflows from the
Baines,with, v.to, law. Townor inconsistent Staterepugnant of Hooksett

(2002). expresslyif it625, legislation preemptedisMunicipalN.H. 627148
legislative intentif runs counter to thelaw or itcontradicts State

Colebrook, at 770. We infer149 N.H.statutory scheme. JTRunderlying a
comprehensive,alegislaturefield the enactspreemptintent to a whenan

Properties,Lyndeborough v. BoisvertTownregulatory scheme.detailed of
(2004).814, 817150N.H.

the ofuseprohibitingthat the town ordinancepetitioner arguesThe
(2001). contrast,485-A thechapterB RSA Insludge preempted byisClass

State lawis because federal andthat the ordinance validarguestown
health andregulation sludge throughofgovernmentlocalexpressly permit

501.1(f) RULES,(2003);§ N.H. ADMIN.40land use ordinances. See C.F.R.
801.02(e) (1999). regulationthatargues municipalThe State alsoEnv-Ws

(1996) tochapteris 147permitted under RSAsludge-relatedof activities
rules,sludge managementnot conflict with the DESthe extent it does

Admin, (1999). isrules, agree that the ordinanceEnv-Ws 800 WeN.H.
or law.by Statepreemptednot federal

(1996),147:1, givesI which theadopted under RSAThe ordinance was
forregulations preventionto thepowerthe “maketown’s health officers

nuisances, publicto theregulations relatingof and such otherand removal
require.”thesafety peoplethe health and ofjudgmenthealth as in their

in relevant that:provides, part,The ordinanceTilton

ontosludgeand ...spreading septage sewageThe or ofspraying
in Town Tilton unless saidprohibitedthe is the ofland surface...

followingthesludge requirements:meetssewage

(1) contained 40 CFRpollutant [in]The concentrations
503.13(b)(3);

in(2) A containedpathogen requirementsThe Class reduction
503.32(a);40 CFR and

(3) requirementsof vector attraction reductiontheOne
503.33(b)(8).503.33(b)(1)throughin 40 CFRcontained

byA assludge,the use of defined StatepermitsThe ordinance thus Class
oftypes sludge.the use of otherregulations, prohibitingand federal while
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ofcomprehensivenessWe first consider the the statutory scheme to
the legislature supersededetermine whether intended to regulation.local

CountrySee N. v. Bethlehem, 606,Envtl. Servs. Town 150 N.H. 611of
(2004). a legislative field,Absent clear manifestation of intent to apreempt
a municipality may enact an ordinance that neither conflicts with State

nor is itselflegislation unreasonable. Lyndeborough, 150 N.H. at 819.
Act,theUnder federal Clean Water the Environmental Protection

Agency authorityhas the to approve state sludge management programs.
(2000); 501.1(b).§ §134533 U.S.C. 40 C.F.R. States must meet the

minimum requirements set forth regulationsunder the federal to gain
501.1(c).§approval. 40 C.F.R. The regulations provide that:

Nothing partin precludes politicalthis a State or subdivision
thereof... from oradopting enforcing requirements established
by orState local law that are more orstringent more extensive
than those in inrequired part anythis or other federal statute or
regulation.

§Id. 501.1®.
scheme,In accordance with the federal the State haslegislature given

the aauthority permit systemDES to establish to regulate removal,the
transportation 485-A:4, (2001).and ofdisposal sludge. RSA XVI-b
“Sludge” is defined as “the orsolid semisolid material produced by water

(2001).and wastewater treatment processes.” 485-A-.2,RSA Xl-a In
485-A,enacting chapterRSA the legislature stated: department“[T]he

shall, in the administration and enforcement of chapter,this strive to
allprovide that sources of pollution within the state shall be abated ... to
asdegreessuch shall be torequired satisfy provisionsthe of state law or

law,applicable (2001)federal whichever is more stringent.” RSA 485-A:3
added). 1997,(emphasis In the only provisionsstatutory governing the

management of sludge theinvolved establishment of the permit system
a pilotand program for random on-site testing sludge samplesof to ensure

compliance 485-A:4,with State regulations.and federal See RSA XVI-a
1997)(Supp. (authorizing the establishment of a permit system); RSA 485-­

(1992)A:6, X-a (giving DES rulemaking authority to establish
forrequirements permits); 1997, 209:1Laws (establishing pilot program).

rulemaking authority 485-A-.6,Under the granted by RSA adoptedDES
regulations governing sludge management. RULES,See N.H. ADMIN. Env-

(1996).800 in inregulationsWs The effect provided1997 requirements for
notifying the municipality and other partiesaffected toprior applying
sludge land,any RULES,to see N.H. (1996),Admin. Env-Ws 803.01 holding
a public meeting, Rules,see N.H. ADMIN. (1996),803.02Env-Ws
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RULES,certificate, see ADMIN. Env-WsN.H.obtaining sludge qualitya
and other siteareas(1996), minimum bufferestablishingand806.11

(1996).RULES, 806.08Admin. Env-Wssee N.H.operation requirements,
that:regulations providedtheheading “Applicability,”Under the

ormodifyto lessenrules be construedNothing in these shall
health and landupon bylocal authoritiesconferredpowersthe

in all instances thestatutes, however thatenabling provideduse
as minimum.shall be consideredof these rulesrequirements

Admin, 801.02(e) (1996). 1997, hasrules, Since DESN.H. Env-Ws
after landfor soil before andrequirements testingadopted additional
reportingkeepingrecord andsludge,of as well asapplication

(1999).Rules, 806.10, 806.11, 806.12Env-WsAdmin.requirements. N.H.
wein which havecase is similar to casesthat thispetitioner arguesThe

localstatutory preemptedschemecomprehensiveandheld that a detailed
N.H. 68See, v. 120Hampton,Public Co. Townregulations. e.g., Serv. of

(1997). haveManchester, 312 We(1980); 142 N.H.Cityv.Casico of
detailedhowever, comprehensivea and Statethat evenrecognized,

N.municipal regulation.can authorize additionalregulatory scheme
615; Casico, 316.Servs., 142N.H. atEnvtl. 150 N.H. atCountry

Act,Colebrook, Smoking RSAheld that the State IndoorIn JTR we
regulatory(2002), comprehensivea and detailed155:64-:77 constitutes

in limitedmunicipal regulation certainthat authorizes additionalscheme
argued thatColebrook, 149 N.H. at 770-71.The townJTRcircumstances.

toinsmokingof restaurantsmunicipal regulationRSA 155:77 authorizes
in“[n]othing155:77 thathealth. Id. at 770. RSA statesprotect publicthe
issmoking smokingpermit wherethis shall be construed tosubdivision

protection,toof law or rule relative fireby any provisionotherprohibited
plainto itsaccordingtheinterpreted provisionand sanitation.” Wesafety
onlyof smokingitmeaning permits municipal regulationand held that

sanitation, torespectwithand notrespect protection, safetywith to fire
771;Colebrook, Countryalso N. Envtl.149 N.H. at seepublic health. JTR

of 149-M.-9Servs., (narrowly construing provision RSA150 N.H. at 617
2003) ofof the location solidmunicipal regulationthat authorizes(Supp.

facilities). havelegislature couldnoted that themanagementwaste We
standardsno-smokingto to enact strictermunicipalitieschosen authorize

health, Id. at 771-72.protect publicto the but did not.

case, regulatory scheme enacted under RSAIn this the State
suggestas anot and detailed tochapter comprehensive485-A is so
Moreover,sludge.ofmunicipal regulationalllegislative preemptintent to
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regulationsthe specifically “[n]othingDES state that in these rules shall
modifybe construed to or powerslessen the conferred localupon

by enabling RULES,authorities health and land use statutes.” N.H. Admin.
801.02(e) (1999). provisionEnv-Ws Unlike the narrower inat issue JTR

Colebrook, this authorizes additionallanguage municipal regulation with
Colebrook,torespect protecting health. See 149public JTR N.H. at 771.

the tolegislature precludeHad intended towns from the of-regulating use
it could havesludge, expressly.done so See 150 atLyndeborough, N.H.

legislature819. Because the has not anmanifested intent to preempt this
field, the town is if it legislationordinance valid neither conflicts with State
nor is itself id.unreasonable. See

nextWe consider whether the town ordinance directly conflicts
with See sludgeState law. id. The quality requirementscertification
incorporate the permitfederal classification standards the ofand use

A B sludge. RULES, 802.06,either Class or Class N.H. ADMIN. Env-Ws
(1999).802.07, above,807.03 As discussed did “modifyDES not tointend

or powerslessen the conferred localupon byauthorities health and land
use enabling statutes” when it theadopted sludge management rules. See

Rules, 801.02(e) (1996).N.H. Admin. WeEnv-Ws conclude that isthere
no direct conflict regulationsbetween the State and the town’s decision to
adopt stringent qualitymore sludge requirements for sludgethe use of

Likewise,within the town. we hold that the ordinance is not an
power protectunreasonable exercise of the Board’s to publicthe health

preventand nuisances under RSA 147:1. Because the ordinance does not
contradict law or run to legislativeState counter the underlyingintent the

scheme,statutory we hold that the ordinance is not preempted by State
law. Colebrook,See JTR 149 N.H. at 770.

III. Vesting Rightsof

Finally, petitioner arguesthe that the town ordinance aconstitutes
retrospective I,law Partunder Article 23 of the State Constitution and
that the himapprovalState’s of the aproject gave vested right that
predated the ofadoptiontown’s the ordinance. Our common law standard
for vesting provides that:

owner, who,An in good onrelying faith the absence of any
regulation which prohibitwould his proposed project, has made
substantial construction on the orproperty has incurred

thereto,substantial relating directly both,liabilities or acquires a
right completevested to his inproject of thespite subsequent

adoption of an prohibitingordinance the same.
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(2002)Rochester, 603, and(quotation606Cityv. 148 N.H.PowerAWL of
omitted). bearsrightwho claims a vestedproperty“The ownerbrackets

establishing that right.” Dowproving necessaryof all elementsthe burden
(2002).121, 130148 N.H.Effingham,v. Town of

5,DES, Augustthat the letter from datedpetitioner arguesThe
giving righthim a vested1997, project,of the thussignified approvalState

hetrial, representative testified thatpetitioner’stheproceed. Duringto
ordinance atif had in effectboughtnot the the beenpropertywould have

ofHowever, purchase land andspent for themoneythat time.
projectfor the areobtaining approvaltoexpenditures incidental

130; v.Dow, Piper148 N.H. atright. Seeinsufficient to create a vested
(1970).Meredith, 291, that the DESassumingEven letter110 N.H. 299

in theviewingand all of the evidenceapproval project,of theconstituted
find thatcouldpetitioner, personmost to the no reasonablelight favorable

toproject priortoliabilitya substantial related thepetitionerthe incurred
25, 1997, sludgethe ordinance. Weadoptedthe BoardSeptember when

of heprovingto meet his thatpetitionerhold that the failed burden
theright priorto B on his land tosludgea vested use Classobtained

petitionerwe hold that the didtown’s of the ordinance. Becauseadoption
thecannot claim that ordinanceright, petitionernot have a vested the

I,law Part Article 23 of the Stateretrospectiveconstitutes a under
Londonderry,v. Town 145Tyler Corp.See Road Dev.Constitution. of

(2000)615, statute,(“Every away impairswhich takes orN.H. 616-17
aunder laws ... must be deemedrights, acquired existingvested

omitted)).(Quotationretrospective law.”

Reversed and remanded.

JJ.,Broderick, C.J., Nadeau, Galway,Dalianis and concurred.and


